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ECONOMIC  ASPECTS  OF  RAILROAD 
RECEIVERSHIPS 


PREFACE. 


The  subject  of  railroad  receiverships  has  had  con¬ 
siderable  attention  from  two  points  of  view,  that  of  the 
lawyer  and  that  of  the  investor  in  railroad  securities. 
In  recent  years,  however,  the  increasing  number  and 
magnitude  of  railroad  receiverships  has  made  their  re¬ 
lation  to  the  public  a  matter  of  -  no  less  importance  than 
their  bearing  on  investments.  It  is  rather  to  present 
some  data  for  consideration  of  these  more  general 
economic  aspects,  than  in  hope  of  adding  anything  to 
the  technical  and  financial  treatment  of  the  subject  that 
this  essay  has  been  undertaken. 

Special  indebtedness  is  acknowledged  to  Professor 
William  A.  Scott,  of  the  University  of  Wisconsin,  for 
helpful  criticisms,  and  to  the  editors  of  the  Railway 
Age  for  use  of  their  files  of  the  Age  and  other  periodicals. 

HENRY  H.  SWAIN. 

Chicago^  March  75,  i8g8. 
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ECONOMIC  ASPECTS  OF  RAILROAD 
RECEIVERSHIPS. 

CHAPTER  I. 

THE  NATURE  OF  RECEIVERSHIPS  AND  THE  FUNCTIONS 
OF  RECEIVERS. 

A  receiver  is  “a  per.son  appointed  by  a  court  or 
judicial  officer  to  take  charge  of  property  during  the 
pendency  of  a  civil  action,  suit,  or  proceeding,  or  upon 
a  judgment,  decree  or  order  therein,  and  to  manage  or 
dispose  of  it  as  the  court  or  officer  may  direct.”' 

If  a  piece  of  property  is  for  a  long  time  in  litigation, 
the  one  actually  in  possession  may  consntne  the  usufruct, 
which  may  prove  to  have  rightfully  belonged  to  the 
adverse  party.  If  the  case  appears  likely  to  go  against 
the  possessor,  there  is  a  very  natural  temptation  for  him 
to  extract  the  maximum  immediate  profit  even  to  the 
serious  impairment  of  the  permanent  value  of  the  prop¬ 
erty.  Even  when  the  litigation  does  not  involve  a  con¬ 
test  over  the  title  to  the  property,  but  is  only  a  process 
for  securing  possession,  as,  for  example,  in  the  case  of  a 
foreclosure  of  a  mortgage,  the  somewhat  e.xtended  period 
which  elapses  before  the  completion  of  the  proceedings, 
gives  the  possessor  an  opportunity  to  abuse  the  property 

'  Codes  and  General  Laws  of  Oregon  (1885),  §  1060. 
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in  his  own  interest.  To  guard  the  interest  of  the  right¬ 
ful  owner,  therefore,  courts,  in  a  great  variety  of  cases, 
have  temporarily  sequestrated  the  property,  putting  it 
into  the  hands  of  an  officer  of  the  court,  to  care  for  until 
the  time  comes  to  deliver  it,  with  its  accrued  increments, 
to  the  owner. 

All  the  leading  principles  in  relation  to  the  ordinary 
receivership  were  established'  more  than  half  a  century 
before  the  beginning  of  railroad  construction.  When 
the  railroad  era  began,  railroads  were  constructed  more 
rapidly  than  industrial  conditions  could  be  adapted  to 
these  changes,  and  failures  became  very  frequent.  In 
the  litigation  which  ensued  over  these  insolvent  roads 
there  was,  therefore,  found  ready  to  hand  a  well-developed 
system  of  equity  procedure  which  it  was  very  natural  to 
apply  to  the  new  cases. 

“  Previous  to  the  enactment  of  the  Railway  Companies 
Act  of  1867  the  English  courts  were  e.xtremely  averse  to 
the  appointment  of  receivers  with  power  to  operate  rail¬ 
road  property.”'*  But  these  scruples  have  not  generally 
obtained  in  the  United  States;  “in  this  country  the 
appointment  of  receivers  with  power  to  manage  and 
operate  railroads  during  the  pendency  of  the  controversy 
is  rather  the  rule  than  the  exception.’”  Even  at  an  early 
day  in  the  history  of  American  railroads,  appointments 
of  receivers  were  not  infrequent,  the  most  famous  of  the 
early  receiverships,  that  of  the  Vermont  Central  Rail- 

‘  Beach,  Coinnietitaries  on  the  Law  of  Receivers,  ?  3. 

’  Reach,  Coinnientaries  011  the  Law  of  Receivers,  ?  325. 

’  Beacli,  Coinnientaries  on  the  Law  of  Receivers,  ?  325. 
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road,  having  begun  in  1855.  But  the  system  of  equity 
procedure  which  had  been  worked  out  in  the  eighteenth 
century  with  respect  to  receiverships  was  poorly  adapted 
to  an  institution  so  different  from  anything  previously 
known  as  a  railroad  is. 

Previous  use  of  the  receivership  had  been  mainly  in 
connection  with  judgments,  foreclosures,  trusteeships, 
dissolutions  of  business  partnerships  or  of  banking  cor¬ 
porations,  or  the  estates  of  persons  legally  incapacitated. 
Here  the  function  of  the  receiver  was  limited  chiefly  to 
guarding  the  property  from  spoliation,  and  distributing 
it  among  those  entitled  to  it.  Or  if  the  property  con¬ 
tinued  in  use,  the  receiver  collected  the  rents  and,  per¬ 
haps,  made  trifling  expenditures  for  repairs.  When  rail¬ 
roads  came  to  be  put  into  the  hands  of  receivers,  the 
character  of  the  property  handled  was  widely  different, 
the  property  itself  was  scattered  and  miscellaneous,  and 
even  in  the  case  of  minor  roads,  the  amount  of  the  prop¬ 
erty  was  vastly  greater  than  that  ordinarily  involved  in 
individual  or  partnership  concerns.  The  receivership  of 
a  railroad  also  necessitated  new  relations  with  a  great 
body  of  employee.s.  But  the  greatest  difference  of  all  lay 
in  the  fact  that  other  receiverships  had  dealt  mostly  with 
the  affairs  of  individuals  or  private  corporations,  while 
among  the  most  important  features  of  a  railroad  are  its 
semi-public  character,  aud  the  vital  relations  which  it 
sustains  to  all  the  industrial  enterprise  in  the  country. 
Consequently  receivers  of  railroads  have  found  them¬ 
selves  in  positions  where  such  precedents  as  might  seem 
to  bear  upon  their  case,  are  often  more  formal  than  real. 
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When  the  law  of  receivers  came  to  be  applied  to  rail¬ 
roads,  therefore,  it  speedily  began  to  undergo  various 
modifications,  some  of  which  were  radical  in  the  extreme. 
The  result  has  been  the  development  of  a  system  of  prac¬ 
tice  in  America  in  regard  to  the  management  of  railroad 
property  by  equity  courts  quite  different  from  anything 
known  elsewhere.  Indeed,  “railway  receiverships  as  in¬ 
cidental  to  the  foreclosure  of  the  mortgages  upon  railway 
property  and  franchises  are  in  the  main  peculiar  to  the 
system  of  jurisprudence  administered  in  the  United 
States.  The  rules  of  law  in  point  are  for  the  most  part 
of  recent  development.”* 

The  subject  of  receiverships  has  received  very  little 
attention  from  legislators  in  this  country.  The  courts 
have  been  allowed  to  develop  the  .system  almost  unhin¬ 
dered.  Although  the  federal  courts  handle  most  of  the 
railroad  receiverships,^  there  is  scarcely  any  federal 
statute  law  on  the  subject.  The  Interstate  Commerce 
Act  ^  mentions  receivers  among  those  who  are  subject 
to  the  regulations  which  it  imposes,  and  the  most  recent 
Congresses  have  .seemed  to  indorse,  in  a  general  way,  the 
practices  of  the  courts  by  making  liberal  appropriations 
for  “defraying  expenses  incurred  by  marshals  in  execut¬ 
ing  orders,  warrants  and  processes  of  United  States 
courts,  for  the  protection  of  property  in  the  hands  of  re¬ 
ceivers  of  such  courts,  and  for  the  arrest  and  detention 
until  trial  of  persons  arrested  for  violating  such  orders 

’  Beach,  Cc>iiimentarie.s  on  the  L,avv  of  Receivers,  Preface,  (pub¬ 
lished  1887  ) 

’  .See  below,  page  144. 

’As  amended  March  2,  1889,  \  10. 
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and  resisting  the  execution  of  such  warrants  and  pro¬ 
cesses.”' 

Aside  from  these  the  only  federal  legislation  on  the 
matter  of  receiverships^  is  contained  in  two  recent  acts 
of  which  one*  requires  receivers  to  manage  property  in 
their  possession  “  according  to  the  valid  laws  of  the  State 
in  which  such  property  shall  be  situated,”  and  provides 
that  the  receiver  may  be  sued  without  previous  leave  of 
the  court,  though  the  suit  shall  be  subject  to  the  court’s 
general  equity  jurisdiction ;  it  also  forbids  a  judge  to 
appoint  a  near  relative  as  receiver ;  and  the  other  act* 
disqualifies  as  receivers,  the  officers  of  the  court  and  all 
civil  and  military  employees  of  the  government. 

The  statute  law  of  the  various  States  and  territories 
on  the  subject  of  receiverships  is  likewise  comparatively 
meagre.®  A  great  deal  of  this,  moreover,  does  not  apply 
to  railroad  receiverships,  having  reference  mainly  to  fore¬ 
closures  against  individuals,  the  dissolution  of  corpora¬ 
tions  or  partnerships,  infants’  estates,  and  the  like. 
The  State  law  is  chiefly  of  a  very  general  character, 
containing  few  restrictions,  in  fact  leaving  the  courts 
almost  as  free  to  follow  out  their  own  notions  on  the  sub¬ 
ject  as  if  there  had  been  no  legislation  whatever.  The 
more  common  specifications  are  as  to  what  courts  may 
appoint  receivers,  the  matter  of  the  receiver’s  bond,  the 

*  U.  S.  Statutes  at  Large,  53rd  Cong  ,  Sess.  II,  chaps.  301,  307 ;  Sess. 
Ill,  chap.  187 ;  54th  Cong.,  Sess.  I,  chaps.  33,  373. 

*  Except  in  regard  to  receivers  of  >iational  banks. 

•Act  of  March  3,  1887,  24  Statutes  at  Large,  chap.  373. 

*U.  S.  Statutes  at  Large,  54th  Cong.,  Sess.  I,  chap.  252,  {  20. 

*  This  is  not  strange,  as  several,  especially  of  the  western  States  and 
territories,  have  never  had  a  railroad  receivership  case  in  their  courts. 
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method  of  appeal,  the  right  of  the  court  to  remove  a 
receiver  at  pleasure,  the  duty  of  the  receiver  to  list  prop¬ 
erty  for  taxation,  the  punishment  of  the  receiver  for 
embezzlement. 

In  regard  to  the  appointment  of  receivers  the  Califor¬ 
nia  law  is  a  type  of  such  laws  as  treat  the  subject  in 
any  detail.^  After  specifying  five  classes  of  cases  in 
which  receivers  may  be  appointed,  the  law  adds  as  sixth, 
cases  “  where  receivers  have  been  appointed  by  usage  of 
courts  of  equity.”^  The  Revised  Statutes  of  Arizona* 
empower  judges  of  the  district  courts  to  “appoint  re¬ 
ceivers  in  suits  pending,  when  no  other  adequate  remedy 
is  given  by  law  for  protection  of  property  or  rights.” 
The  statutes  of  Arkansas  permit^  the  appointment  of  a 
receiver  “  whenever  it  shall  not  be  forbidden  by  law,  and 
shall  be  deemed  fair  and  proper  in  any  case  in  equity.” 

'  This  is  substantially  the  law  of  Colorado  (Code  of  Procedure,  1890, 
J  163),  Idaho  (Revised  Statutes  of  1887.  §  4329),  Indiana  (Revised 
Statutes,  1896,  'i  1222),  Kansas  (General  Statutes,  1889,  ?  4349),  Min¬ 
nesota  (General  Statutes,  1894,  ?  5351),  Montana  (Codes  and  Statutes, 
1895,  ?  950)1  Nebraska  (Compiled  Statutes,  1895,  5837),  Nevada 

(General  Statutes,  1885,  ?  3168),  North  Dakota  (Revised  Codes,  1895^ 
§5403)1  Ohio  (Revised  Statutes,  1894.  ?,  3587),  Oklahoma  (Statutes, 
1893,  §  4144)1  South  Dakota  (Compiled  Laws  of  Dakota,  1887,  §5015), 
Texas  (Revised  Civil  Statutes,  1895,  Art.  1465),  Utah  (Compiled  Laws, 
1888,  ?  3330),  Wyotning  (Revised  Statutes,  1887,  §  2935). 

’  California  Code  of  Civil  Procedure  ( 1885),  ?,  564. 

’  Edition  of  1887,  ?  884.  This  is  similar  to  the  law  of  Georgia  (Code 
of  1882,  2  274),  Tennessee  (Code  of  1896,  2  5549). 

‘  Digest  of  1894,  2  5964.  The  provision  is  similar,  though  the  word¬ 
ing  is  slightly  different,  in  Iowa  (Code,  1888,  2  4113),  Kentucky  (Codes 
of  Practice,  1895,  2  29S),  Kansas  (General  Statutes,  1889,  2  4306),  Mis¬ 
souri  (Code  of  Civil  Procedure,  1896,  2  567),  South  Carolina  (Code  of 
Civil  Procedure,  1893,  2  265),  Washington  (Revised  Statutes  and 
Codes,  1896,  2  4739)1  West  Virginia  (Code,  1891,  page  845). 
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The  Michigan  law  is  much  more  strict  in  terms,*  author¬ 
izing  the  appointment  of  a  receiver  in  cases  pending  in 
chancery  only  “  when  such  appointment  is  allowed  by 
law  but  the  number  of  specific  cases  in  which  the  law 
allows  such  appointment  is  very  large.* 

The  power  of  the  receiver  is  left  equally  indefinite. 
The  California  law  declares  that  “  the  receiver  has, 

under  the  control  of  the  court,  power . generally 

to  do  such  acts  respecting  the  property  as  the  court  may 
authorize,”*  and  the  statutes  of  Arkansas'*  confer  on  re¬ 
ceivers  “  all  the  powers  which  a  receiver  in  a  court  of 
equity  can  have  or  possess,  unless  otherwise  provided  in 
this  act.” 

Actual  restrictions  are  very  few.  The  most  common 
is  the  provision  that  “  no  party,  attorney  or  person  inter¬ 
ested  in  a  suit*  shall  be  appointed  receiver  therein.”' 

*  Tile  same  is  true  of  New  York  (Revised  Statutes,  1896,  paxes  2679, 
677),  North  Carolina  (Code  of  Civil  Procedure,  1891,  \\  379,  494), 
Oregon  (Codes,  1885,  §  1062). 

’  General  Statutes  ( 1S82),  \  6S24. 

*  Id.  \\  7936,  8064,  81 1 1,  8158,  8386,  8634,  8744,  8749,  81S1. 

*  Code  of  Civil  Procedure  ( 1885),  J  563.  This  is  the  wonlinx  also  of 

the  law  of  Arizona  (Revised  Statutes,  1887,  ?  892),  Idaho  (Revised 
Statutes  of  1887,  ?  4333),  Indiana  (Horner’s  Revised  Statutes,  1896, 
\  1230),  Iowa  (Mclvain’s  Code,  1888,  ^4115),  Kentucky  (Codes  of 
Practice,  1895,  \  302),  Kansas  (General  Statutes,  1889,  4352,  1281), 

Montana  (Codes  and  Statutes,  1895,  ?.  955),  North  Dakota  (Revised 
Codes,  1895,  \  5406),  Ohio  (Revised  Statutes,  1894,  J  5590),  Oklahoma 
(Statutes,  1893,  §  4147),  South  Dakota  (Compiled  I.aws  of  Dakota, 
1887,  \  5019),  Texas  (Revised  Civil  Statutes,  1895,  Art.  1470),  Utah 
(Compiled  Laws,  1888,  ?  3334),  Washington  (Revised  Statutes  and 
Codes,  1896,  \  4744),  and  Wyoming  (Revised  Statutes,  1887,  §  2938), 

*  Digest  of  1894,  J  ,^967. 

•A  California  statute  of  1897  (^  i)  adds  the  words,  “  or  related  to  any 
judge  of  the  court  by  consanguinity  or  affinity  within  the  third  degree.” 

’’  Revised  Statutes  of  Arizona  ( 1887 ),  J  888  ;  Digest  of  the  Statutes  of 
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But  sometimes  there  is  added  the  clause,  “  without  the 
written  consent  of  the  parties,”' — which  practically 
nullifies  the  restriction  in  the  case  of  friendly  receiver¬ 
ships,  where  the  same  persons  in  effect  are  both  plaintiffs 
and  defendants. 

Perhaps  the  most  effective  restriction  is  to  be  found  in 
two  recent  laws  of  Alabama^  which  require  a  bond  before 
a  receiver  is  appointed,  when  notice  has  not  been  given,® 
and  in  any  case  exact  from  the  applicant  a  bond  to  in¬ 
demnify  persons  who  may  be  injured  by  the  appointment 
of  a  receiver  in  case  the  appointment  is  vacated.^  The 
Nebraska  law  forbids  an  appointment  except  after  notices 
to  all  parties  affected,®  and  makes  such  an  appointment 

Arkansas  {1894),  \  5977  ;  Horner’s  Revised  Statutes  of  Indiana  (1896), 
\  1223;  Co<lesof  Practice  of  Kentucky  (1895),  \  300;  General  Statutes 
of  Kansas  (1889),  J4350;  Compiled  Statutes  of  Nebraska  (1895),  ? 
5840;  Statutes  of  Oklahoma  (1893),  J  4145  ;  Revised  Civil  Statutes  of 
Texas  (1895),  Art.  1466;  Revised  Statutes  and  Codes  of  Washington 
(1896),  §  4739- 

*  California  Code  of  Civil  Procedure  (1885),  ?  566;  Compiled  Laws 
of  Dakota  (1887)  (for  South  Dakota),  §5017;  Revised  Statutes  of 
Idaho  (1887),  J  4331  ;  Codes  and  Statutes  of  Montana  (1895),  §  953; 
Revised  Codes  of  North  Dakota  (1895),  \  5404;  Revised  Statutes  of 
Ohio  (1894),  §  5388;  Compiled  Laws  of  Utah  (1888),  ^  3332  ;  Revised 
Statutes  of  Wyoming  ( 1887),  §  2936. 

*  Acts  of  1894-5,  Nos.  123,  337. 

•The  California  Cotie  of  Civil  Procedure  permits  the  court  to  require 
an  undertaking,  to  protect  the  defendant,  when  a  receiver  is  appointed 
on  an  ex  parte  application  ( \  566).  Similarly  also  in  Montana  (Codes 
and  Statutes,  1895,  §  953),  North  Dakota  (Revised  Codes,  1895,  g  5404), 
South  Dakota  (Compiled  Laws  of  Dakota,  1887,  ?  5017),  Utah  (Com¬ 
piled  Laws,  1888,  \  3332).  The  Mississippi  law  compels  the  court  to 
require  a  bond  of  the  applicant  in  such  cases  (Annotated  Code,  1892, 
2  575)- 

•This  last  provision  is  also  found  in  the  Nebraska  law  (Compiled 
Statutes,  1895,  §  5840). 

*  So  also  does  the  Code  of  West  Virginia,  1891,  p.  845. 
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void.*  A  newly  enacted  law  of  South  Carolina*  requires 
a  notice,  and  forbids  the  appointment  of  a  receiver  before 
final  judgment  if  the  party  claiming  the  property  offers 
a  bond  to  an  amount  double  the  value  of  the  property, 
and  when  a  receiver  is  improperly  appointed,  the  ex¬ 
penses  of  the  receivership  are  not  to  be  a  charge  on  the 
whole  property,  but  only  on  the  interests  of  the  parties 
procuring  the  appointment. 

Laws  on  the  subject  of  receiverships  which  refer  par¬ 
ticularly  to  railroads  are  very  scarce  indeed,  and  have 
nearly  all  been  enacted  within  the  last  few  years.  Aside 
from  such  as  merely  require  receivers  to  make  such  re¬ 
turns  and  reports  for  purposes  of  taxation  and  otherwi.se, 
as  are  required  of  operating  companies  generally,*  they 
are  as  follows :  The  laws  of  Georgia  direct  receivers  of 
railroads  “  to  apply  the  income  to  the  incidental  expenses 
necessary  to  the  carrying  on  said  business,  including 
damages  for  which  the  road  is  liable  as  a  common  car¬ 
rier.”^  A  receiver  operating  a  railroad  is  further  declared 
liable  for  injuries  to  persons  in  his  employ,  the  same  as 
a  corporation,  and  a  first  lien*  in  favor  of  such  persons  is 
created  on  the  g^oss  income.  What  is  quite  unusual  in 
State  receiverships,®  suits  are  permitted  to  be  brought 

‘Compiled  Statutes  (1895),  U  5838,  5845- 

’  Acts  of  1897,  No.  325. 

*  Connecticut  Acts  of  1895,  3585,  3919,  3920. 

‘  Code  of  1882,  I  278,  a. 

‘  In  Ohio  judgments  against  the  receiver  for  injuries  to  persons  or 
property,  wages  of  employees,  or  material  used  in  operation,  constitute 
a  lien  on  the  property  in  the  hands  of  the  receiver  (Revised  Statutes, 

1894,  ?  3417)- 

*  The  Revised  Statutes  of  Ohio  ( 1894,  |  3415)  also  contain  this  pro¬ 
vision  ;  likewise  the  Revised  Civil  Statutes  of  Texas  (1895,  Art.  1483) 
and  the  Acts  of  the  General  Assembly  of  Virginia  (1887,  Chap.  176). 
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against  the  receiver  without  the  suitor’s  getting  leave  to 
sue  him  from  the  court  by  which  the  receiver  was 
appointed.’  Indiana  holds  receivers  of  railroads  liable 
for  stock  killed.*  A  recent  law  of  Massachusetts'*  pro¬ 
hibits  the  obstruction  of  highways  by  receivers  of  rail¬ 
road  corporations. 

Besides  the  common  provisions,  the  Kentucky  law’ 
specially  provides,  in  case  of  an  execution  of  a  judg¬ 
ment  against  a  railroad  company  being  returned  “  no 
property  found,”  for  a  receiver  to  operate  the  road  until 
he  collects,  besides  paying  the  operating  expenses  and 
keeping  the  road  in  repair,  a  sum  sufficient  to  pay  the 
judgment  and  costs.  The  Kansas  law  directs  the  cotirt 
to  appoint  a  receiver  on  the  entry  of  a  judgment,  decree 
or  order  of  foreclosure.®  A  law  of  New  York,  enacted 
in  1896,  permits  receivers  appointed  by  courts  of  other 
States  or  of  the  United  States,  for  the  whole  of  a  rail¬ 
road  the  greater  part  of  which  is  in  their  jurisdiction,  to 
sue  and  be  sued  in  the  courts  of  New  York.®  The  Ver¬ 
mont  law  ’’  makes  special  provision  for  railroad  receivers 
appointed  in  other  States  to  be  appointed  in  Vermont 
also.  An  act  of  Oregon  in  1893  requires  receivers  to 
pay,  out  of  the  first  receipts,  after  current  operating  ex¬ 
penses  have  been  defrayed,  all  employees’  wages  accrued 

*  Acts  of  1895,  No.  224. 

’Horner’s  Revised  Statutes,  1896,  J  4025. 

’Acts  of  1895,  Chap.  173. 

’Statutes,  (1894)  ^814. 

’General  Statutes  (1889)  I  1281. 

•Chap.  356,  i  I. 

’Statutes  (1894)  J  3974. 


Nature  of  Receiverships  and  Functions  of  Receivers.  63 

within  six  months  prior  to  the  receivership  ;  they  must 
also  pay  all  employees  every  thirty  days,  and  if  current 
receipts  are  insufficient,  must  issue  certificates  bearing 
eight  per  cent,  interest,  and  payable  out  of  the  first 
earnings;’  an  act  of  Utah  in  1896^  makes  laborers’ 
wages  for  one  year  prior  to  the  receivership®  a  preferred 
debt,  and  a  New  York  statute  of  1897  ’  gives  wages  of 
employees  priority  to  every  other  debt  or  claim. 

The  laws  of  Maine  ®  provide  for  a  receiver  to  be  ap¬ 
pointed  for  a  railroad  when  the  company  neglects  to 
operate  it  regularly  for  sixty  days,*  but  subjects  the  re¬ 
ceiver,  under  such  circumstances,  to  the  same  restric¬ 
tions  as  the  charter  and  the  laws  imposed  on  the  original 
incorporators,  except  that  he  is  specifically  authorized, 
if  necessary  to  repair  the  road,  to  create  a  lien  which 
shall  take  precedence  even  of  the  first  mortgage  bonds  ; 
and  he  is  required  to  return  the  road  to  the  company 
when  they  pay  off  such  lien,  with  interest,  and  all  ar- 

•  General  Laws  of  1893,  paj^e  30. 

’Chap.  XLIX. 

•  In  Wisconsin  it  is  three  months  ;  (Laws  of  1888,  Ch.  48) ;  so  also 
in  Connecticut  (Acts  of  1897,  Ch.  XL)  thoujjh  only  to  the  amount  of 
$100;  in  Masi-achusetts  ( Acts  of  1897,  Ch.  400)  wages  not  exceeding 
$100  for  labor  within  one  year  or  for  the  recovery  of  which  suit  com¬ 
menced  within  one  year  after  the  performance  thereof  is  pending,  or 
has  terminated  within  one  year  prior  to  the  receivership,  have  priority 
over  all  other  debts  except  such  as  are  due  to  any  branch  of  the  State 
or  federal  governmetit. 

‘Chap.  415. 

•  Revised  Statutes  of  1883,  Chap.  51,  47-50. 

•The  New  Jersey  law  requires  the  chancellor,  upon  petition  of 
citizens,  to  appoint  a  receiver  for  a  railroad  when  it  fails,  for  ten  days, 
to  run  trains  regularly  on  any  part  of  its  road ;  (General  Statutes, 
1896,  page  2689). 
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rears  of  expenses,  if  a  bond  is  given  to  operate  the  road 
for  five  years. 

The  law  of  South  Carolina  ‘  makes  the  receiver  per¬ 
sonally  liable  for  the  taxes  of  the  railroad. 

The  statute  of  Texas,  adopted  in  1889,  is  the  most 
extensive  piece  of  legislation  on  the  subject  of  receiver¬ 
ships.^  Besides  the  general  provisions  already  noted  it 
prohibits  the  appointment,  as  receiver,  of  any  person 
who  is  not  a  citizen  of  Texas  qualified  to  vote,  and  de¬ 
clares  an  appointment  in  violation  of  this  provision  void, 
and  the  charter  forfeited  of  any  corporation  which  pro¬ 
cures  such  an  appointment.  It  further  declares  that  the 
jurisdiction  to  appoint  receivers  for  property  situated  in 
Texas  is  limited  to  courts  of  that  State.®  Application 
for  a  receivership  cannot  be  made  by  a  corporation  for 
itself.  The  funds  in  the  hands  of  receivers  are  directed 
to  be  applied  first  to  paying  costs  of  the  suit ;  2nd, 
wages  of  employees  ;  3rd,  debts  for  materials  and  sup¬ 
plies  ;  4th,  debts  for  betterments  and  improvements ;  5th, 
claims  on  contracts  and  for  personal  injuries  and  stock 
killed  ;  6th,  judgments  recovered  against  the  corporation 
in  suits  brought  before  the  appointment  of  the  receiver. 
Property  in  the  hands  of  the  receiver  is  declared  subject 
to  execution,  judgments  create  a  first  lien  on  the  property, 
and  the  property  is  charged  with  the  lien  even  after  the 
receivership.  Indeed  the  discharge  of  the  receiver  does 

'  Revised  Statutes  (1893)  |  ?  225,  226. 

’  Revised  Civil  Statutes  of  Texas  ( 1895)  Art.  1466-1492. 

*  The  purpose  is  of  course  to  prevent  the  federal  courts  from  ap¬ 
pointing  receivers  in  Texas,  incredible  as  it  may  seem  that  any  legis¬ 
lator  could  sup{K)se  that  a  federal  court  would  ever  look  to  a  Texas 
statute  for  a  definition  of  its  jurisdiction. 
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not  work  abatement,  but  the  receiver  and  the  person  to 
whom  the  property  is  delivered  are  both  liable  and  may 
be  sued  for  an  unpaid  claim  ;  the  property  re-delivered 
by  the  receiver  without  sale  is  liable  for  debts,  and  both 
judgments  and  unsued  claims  have  a  preference  lien  over 
the  mortgage,  and  so  has  a  floating  debt  created  by  order 
of  the  court  to  make  betterments  on  the  property.  No 
corporation  can  be  administered  by  the  direction  of  the 
court  for  more  than  three  years,  and  at  the  end  of  that 
time,  if  the  receivership  has  not  been  terminated,  the 
affairs  of  the  corporation  must  be  wound  up  unless  this 
is  prevented  by  appeals. 

With  the  exception  of  the  Texas  law,  which  can 
hardly  be  said  as  yet  to  have  had  any  direct  influence  ‘ 
it  will  be  seen  that,  for  the  most  part,  these  laws  are 
very  general  in  their  character.  Only  a  few  of  them, 
and  these  in  a  very  small  number  of  States,  limit  the 
discretion  of  the  court  either  in  the  creation  or  in  the 
management  of  receiverships.  The  courts  are  thus  left 
to  depend  very  largely  on  such  precedents  as  they  may 
find  in  English  and  American  judicial  decisions,  and  upon 
their  own  devices.  And  as  many  of  the  decisions  have 
not  emanated  from  the  court  of  last  resort,^  not  a  few 
judges  have  refused  to  be  bound  by  them.  How  the 
laws  have  been  applied  in  actual  cases,  will  be  seen  in 
another  chapter. 

*  NHturally  the  law  has  not  encouraged  railroad  bondholders  to  seek 
receiverships  in  Texas  courts  of  late. 

*  Iiidee<I.  since  the  passage  of  the  Act  of  March  3,  1S91,  railroad  re¬ 
ceivership  suits  can  no  longer,  save  in  very  exceptional  cases,  he  ap¬ 
pealed  to  the  Supreme  Court  of  the  United  States.  See  below,  page 
150 
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THE  HISTORY  AND  STATISTICS  OF  RAILROAD  RECEIVER¬ 
SHIPS  IN  THE  UNITED  STATES. 

While  railroad  receiverships  were  not  uncommon  at 
an  earlier  period,*  their  great  frequency  and  importance 
have  been  within  the  last  twenty-five  years.^  During 
this  time  more  than  seven  hundred  railroad  companies, 
with  a  mileage  exceeding  100,000  miles,  have  been  put 
into  receiverships.  It  would  be  a  serious  error,  how¬ 
ever,  to  say  that  considerably  more  than  one-half 
the  railroad  mileage  of  the  country  *  has  passed 

‘The  panic  of  1857  was  severe  in  its  effects  on  railroads.  In  1859 
more  than  a  score  of  corporations,  owning,  in  the  aggregate,  over 
2,500  miles  of  railroad,  that  is,  about  ten  percent,  of  the  total  mileage 
of  the  country,  were  in  receiverships. 

’  Among  the  more  important  of  the  earlier  receiverships  were  the 
Vermont  Central  Railroad  {120  miles)  1855-84,  the  Canandaigua  & 
Niagara  Falls  Railroad  (too  milest  1856-58,  the  Marietta  &  Cincinnati 
Railroad  (174  miles)  1858-60,  the  New  York  &  Erie  Railroad  (465 
miles)  1859-62,  the  New  Albany  &  Salem  Railroad  (288  miles)  1859-621 
the  St.  Louis,  Alton  &  Chicago  Railroad  (220  miles)  1859-62.  the 
Great  Western  Railroad  (175  miles)  1859-62,  the  Central  Ohio  Rail¬ 
road  (137  miles)  1859-65,  the  Cincinnati,  Wilmington  &  Zanesville 
Railroad  (132  miles)  1859-64,  the  Steubenville  &  Indiana  Railroad  (117 
miles)  1859-62,  the  Columbus,  Piqua  &  Indiana  Railroad  (103  miles) 

1859- 62,  the  Pittsburg,  Ft.  Wayne  &  Chicago  Railroad  (468  miles) 

1860- 6:,  the  La  Crosse  &  Milwaukie  Railroad  (200  miles)  1860-65, 
the  Atlantic  &  Great  Western  Railway  (429  miles)  1867-68  and  1869-71. 
Few  others  prior  to  1870  were  of  railroads  owning  so  much  as  a 
hundred  miles  of  road. 

’The  railroad  mileage  of  the  United  States  is  now  about  184,000 
miles. 
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through,  receiverships,  because  so  many  roads  or 
parts  of  roads  have  been  in  the  hands  of  receivers 
two  or  three  times.*  While  the  combinations  and  disso¬ 
lutions  of  railroad  companies  have  been  so  numerous  as 
to  complicate  the  problem  very  greatly,  it  is  probable 
that  not  more  than  one-third  of  the  total  mileage  has 
been  involved  in  receiverships.  The  following  table 
shows  ^  the  number  of  railroads  which  have  gone  into 
receiverships  each  year  for  the  last  twenty-eight  years. 

'  See  l)elow,  page  106. 

’The  lists  published  by  tbe  Railway  Age  for  1876-79  and  1884-97 
differ  from  these  for  the  following  reasons  :  some  omissions  from  the 
Age's  lists  have  been  discovered  ;  a  few  cases  have  been  included  in 
those  lists  which  were  merely  new  appointments  for  roads  already  in 
the  hands  of  a  receiver,  and  some  in  which  the  appointment  was 
annulled  without  the  receiver  ever  getting  possession  ;  on  the  other 
hand  a  system  of  roads  has  been  counted  as  one  by  the  Age  when 
from  two  to  two  dozen  different  companies  were  involved,  each  under 
a  separate  receivership.  Then  in  the  matter  of  mileage  the  Age  in¬ 
cludes  both  that  owned  by  the  company  and  other  mileage  operated 
by  it,  and  even  the  mileage  of  subsidiary  roads  operated  separately. 
While  either  plan  is  subject  to  some  objections,  it  has  been  decided 
to  include  in  these  tables  only  the  mileage  owned  by  the  companies 
concerned,  except  in  two  cases,  the  Cincinnati,  New  Orleans  &  Texas 
Pacific  Railway  and  the  Central  Vermont  Railroad,  which  are  large 
operating  companies  but  own  no  railroad. 
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Year. 

Receiver¬ 

ships 

Established. 

*  Miles  Owned 
in 

Receiverships. 

Total  Railroad 
Mileage  of 

U.  S. 

Percentage 
put  in 

Receiverships. 

1870  .  .  . 

3 

531 

52,922 

I. 00 

1871  .  .  . 

4 

644 

60,293 

1.07 

1872  .  .  . 

4 

535 

66.171 

0.81 

1873-  •  ■ 

10 

'.357 

70, 268 

'•93 

1874  .  .  . 

33 

4.414 

72.3^5 

6. 10 

1875-  . 

43 

7.340 

74.096 

99' 

1876  .  .  . 

25 

4.7'7 

76,808 

6.14 

1877 

33 

3.09' 

79,088 

3  9' 

1878 

27 

2  371 

81,767 

2.90 

1879.  .  . 

12 

1.102 

86,584 

1.27 

1880 

13 

940 

93.296 

1. 01 

1881 

5 

I  10 

'03,143 

0. 1  1 

1S82  .  . 

13 

912 

1 14,712 

0.79 

1883 

12 

2,041 

'21.455 

1.68 

1884  .  . 

40 

8,731 

125  379 

6.96 

1885  .  .  . 

44 

7.523 

128,361 

5.86 

1886  .  . 

12 

1,602 

136,379 

I. '7 

1887  .  .  . 

10 

1. 1 14 

149,257 

0  74 

1888  , 

22 

3.205 

1 56, 1 6o 

2.05 

1889 

24 

3  784 

161,353 

2  35 

1890  .  .  . 

20 

2,460 

166,706 

1.48 

1891 

29 

2,017 

170,795 

1.18 

1892 

40 

4  3'3 

'75  204 

2.46 

1893  .  .  . 

132 

27,570 

'77,753 

'5-5' 

1894  .  . 

50 

4,139 

'79.2/9 

2.^1 

1895  .  . 

32 

3,227 

181 ,082 

1.78 

i8g6  .  .  . 

39 

3.715 

182.600 

2.03 

1897  . 

21 

1,536 

184,464 

0.83 

One  caution  must  be  observed  in  interpreting  these 
figures.  The  great  falling  off  in  the  number  of  receiver¬ 
ships  in  the  years  immediately  following  those  in  which 
the  maximum  is  reached,  does  not  necessarily  indicate 
any  improvement  in  railroad  conditions.  For  instance, 
the  number  in  1894  was  only  fifty  as  compared  with  one 
hundred  thirty-two  the  preceding  year.  But  at  the  be- 

*In  compiling  the  table  the  figures  for  the  mileage  of  each  railroad 
are  talteii  from  the  Statistics  of  Railways,  published  by  the  Interstate 
Commerce  Commission,  since  1887 ;  before  that  time,  from  Poor’s 
Manual  of  the  Railroads  of  the  United  States. 
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ginning  of  1894  nearly  all  the  roads  for  which  receivers 
had  been  appointed  in  1893  were  still  in  the  hands  of 
receivers.  Consequently  the  fact  that  any  considerable 
number  at  all  was  added  in  1894,  1895  1896,  showed 

a  continuance  of  very  serious  conditions.  A  somewhat 
more  significant  table  is  the  following,  showing  the 
number  of  railroad  companies,  with  the  mileage  owned 
by  them,  actually  in  the  hands  of  receivers  on  the  first 
day  of  January  and  of  July  since  1873  of  each 

month  beginning  with  July  1889.  This  table  would  in¬ 
dicate  the  condition  of  affairs  very  satisfactorily  if  the 
time  which  a  receivership  lasts  were  always  uniform. 
But  as  there  is  the  widest  variety  iu  this  respect,  even 
this  table  is  in  danger  of  being  slightly  misleading. 
However,  as  there  is  no  very  material  variation  from 
year  to  year  in  the  average  duration  of  receiverships, 
the  error  is  slight. 
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TABLE  SHOWING  NUMBER  AND  MILEAGE  OF  RAILROADS 
IN  THE  HANDS  OF  RECEIVERS  ON  THE  FIRST  DAY 
OF  THE  MONTHS  NAMED. 
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1872-Jan. 

6 

941 

1.56 

1890-Jau. 

50 

8.325 

5-i6 

July 

7 

1,160 

I  92 

Feb. 

49 

8,320 

516 

i873-Ja'>- 

9 

'.439 

2.17 

Mar. 

48 

8  199 

508 

July 

9 

1,368 

2.07 

.\pr. 

51 

8,712 

5-40 

1874-Jau. 

17 

2.329 

3.31 

May 

50 

8.558 

5  30 

July 

26 

3.154 

4-49 

June 

49 

8,555 

5- 30 

i875-Ja"- 

45 

6.419 

8.87 

July 

48 

8,553 

5  23 

July 

<>3 

•1.125 

15-37 

Aug. 

48 

9,063 

5-. 34 

1876-Jan. 

75 

12.267 

•6.56 

Sept. 

49 

9.279 

5-67 

July 

80 

13.281 

•7  92 

Oct. 

50 

9.147 

5-59 

i877-J<*«. 

85 

•3.972 

18.19 

Nov. 

51 

9358 

5-72 

July 

83 

12,814 

16.68 

Dec. 

52 

9396 

5-74 

I 878- Jan. 

94 

12,988 

16.42 

1891-Jaii. 

54 

9.352 

5-6i 

July 

94 

12.956 

•  6.38 

Feb. 

57 

10,058 

6  .<4 

1879-Jau. 

95 

12,678 

•5-51 

Mar. 

60 

10,067 

6.04 

July 

86 

•1.576 

14. 16 

Apr. 

63 

10.459 

6  34 

1 880- Jail. 

73 

10,099 

1 1.67 

May 

63 

10,514 

6.37 

July 

61 

8,522 

9.84 

June 

60 

10,019 

6.01 

I&8i-Jaii. 

54 

6,823 

731 

July 

55 

8,607 

5.'i 

July 

40 

5.175 

5-.55 

Aug. 

53 

6,884 

4.09 

1882-Jaii. 

29 

3  773 

3  66 

Sepi. 

55 

6.921 

4.11 

July 

29 

4.043 

392 

Oct 

56 

6..S36 

4.06 

1883-Jaii. 

27 

3.838 

3  .35 

Nov. 

55 

6.819 

405 

July 

20 

2,100 

1.83 

Dec. 

58 

6.768 

4.02 

1884-Jaii. 

23 

3,430 

2.82 

1892-Jaii. 

60 

7,049 

4.13 

July 

40 

7,295 

6  01 

Feb. 

62 

7,361 

4  31 

1885-jaii. 

54 

9.-369 

7-47 

Mar. 

69 

7,624 

4-58 

July 

79 

•4,733 

•1.75 

Aiir. 

71 

7.7'o 

4  63 

1886-Jan. 

76 

•5.926 

12.41 

May 

69 

7,367 

4-3' 

July 

70 

13.435 

10.47 

June 

70 

7,188 

4-21 

1887-Jaii. 

68 

1 1 ,646 

8.54 

July 

77 

8.465 

4-93 

July 

58 

9.780 

7.i7 

Aug. 

75 

8,002 

4.66 

1888-Jan. 

51 

8,585 

576 

Sept. 

77 

8,265 

4  72 

July 

54 

8.393 

5.60 

Oct. 

76 

8,184 

4-77 

1889-Jaii. 

52 

8,2S2 

5.28 

Nov. 

79 

8,259 

4.71 

July 

52 

8,885 

563 

Dec. 

78 

8,187 

4-77 

Aug. 

51 

7,963 

5-05 

•893-Jau. 

77 

8,495 

4.84 

Sept. 

50 

7,937 

503 

Feb. 

79 

8.645 

4-93 

Oct. 

50 

7,866 

4-99 

Mar. 

81 

8,847 

505 

Nov. 

54 

.8,198 

5.20 

Apr. 

85 

9,601 

5-48 

Dec. 

57 

8,724 

5.53 

May 

85 

9.784 
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The  most  frequent  reason  for  receiverships,  indeed  the 
ground  on  which  the  application  for  a  receiver  is  usually 
based,  is  the  failure  of  the  railroad  company  to  pay  the 
interest  on  its  mortgage  bonds.' 

*  Though  other  creditors  thau  the  mortgage  landholders  occasion¬ 
ally  bring  about  a  receivership.  The  claims  are  sometimes  of  a  com¬ 
paratively  petty  character;  e.  g..  a  receiver  was  appointed  in  1885  for 
the  New  York,  Pittsburgh  &  Chicago  Railway  at  the  instance  of  a  for¬ 
mer  employee  whom  the  compatiy  owed  $1,000.  See  10  Railway  Age, 
426,  434- 
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The  explanation  of  the  receivership,  therefore,  is  to 
be  sought  mainly  in  the  causes  which  have  led  to  the 
interest  defaults.  So  far  as  the  default  is  not  intentional 
on  the  part  of  the  managers  for  the  purpose  of  wrecking 
the  road  in  their  own  interest,’  these  causes  may  be 
grouped  under  three  heads :  ^  ist,  those  which  concern 
directly  the  income  of  the  railroad ;  2nd,  those  which 
concern  the  operating  expenses ;  and  3rd,  those  which 
pertain  to  the  fixed  charges.  In  any  particular  instance 
any  one  or  all  of  the.se  causes  may  have  contributed  to 
the  result,  though  in  most  cases  it  will  probably  be 
found  that  more  than  one  cause  was  at  w'ork. 

In  comsidering  the  bearing  of  the  income  on  the  finan¬ 
cial  standing  of  the  railroad,  we  have  to  regard  both 
general  conditions,  that  is,  those  which  are  felt  by  all 
roads,  and  special  influences  that  affect  some  more  than 

*£■.^.,1116  receivership  of  the  Cincinnati  &  Ea.stern  Railway  in 
1883,  was  alleged  to  have  been  secured  for  the  purpose  of  enabling  a 
syndicate  to  get  the  road  for  less  than  its  value.  See  8  Railway  Age, 
596. 

•That  is,  when,  as  in  most  cases,  the  railroad  is  carried  on  as  an  in¬ 
dependent  enterprise.  But  the  failure  of  the  Philadelphia  &  Reading 
Railroad,  at  least  at  the  time  of  the  first  receivership,  1880,  was  at¬ 
tributed  to  complications  in  the  coal  and  iron  business  in  which  a 
large  part  of  the  company’s  capital  was  invested.  See  20  Chicago 
Railway  Review,  257.  The  Adirondack  Railroad  was  included  in  the 
receivership  of  the  Adirondack  Company  in  1875,  but  was  only  auxili¬ 
ary  to  the  mining  and  manufacturing  operations  of  the  company. 
See  Poor’s  Manual  for  1875-6,  page  128.  The  embarrassments  of  the 
Vaca  Valley  &  Clear  Lake  Railroad,  for  which  a  receiver  was  ap¬ 
pointed  in  1S78,  were  caused  by  the  failure  of  a  grain  dealer  who  was 
the  chief  owner  of  the  road.  See  10  Railroad  Gazette,  407.  The  re¬ 
ceivership  of  the  Houston,  East  &  West  Texas  Railway  in  1885,  was 
due  to  the  death  of  the  principal  stockholder.  See  17  Railroad 
Gazette,  462. 
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others.  And  one  of  the  most  obvious  generalizations 
that  can  be  made  in  regard  to  the  whole  matter  is,  that 
years  of  general  business  depression  have  been  the  ones 
most  prolific  of  receiverships.  Thus  the  panic  of  1837,' 
although  coming  so  soon  after  the  beginning  of  railroad 
building,  was  followed  immediately  by  a  long  list  of 
receiverships,  and  in  more  recent  years  receiverships 
have  reached  the  maximum  in  1876,  1886  and  1894, 
and  almost  disappeared  toward  the  close  of  1883,  while 
the  year  1887  saw  less  than  three-fourths  of  one  per 
cent,  of  the  railroad  mileage  of  the  country  put  into 
receiverships.  Commonplace  as  this  may  seem,  it  is  of 
more  consequence  than  at  first  appears,  since  it  at  once 
overthrows  the  notion  that  receiverships  have  been  pro¬ 
duced  chiefly  by  unfavorable  legislation.  This  is  shown 
in  two  ways :  first,  because  railroad  failures  have  come 
about  largely  in  great  business  crises  in  which  failures 
have  been  general  in  all  lines  of  activity,  not  directly 
affected  by  the  legislation,  and  secondly,  because  the 
different  maximum  periods  have  occurred  under  radi¬ 
cally  different  conditions  so  far  as  legislation  is  concerned. 

But  general  business  conditions,  though  so  important, 
can  be  only  a  contributing— often  the  chief,  but  never 
the  sole  cause  of  receiverships.  For  general  depression 
affects  all  roads,  while  only  a  minority  succumb.  We 
must  look  therefore  to  special  causes  to  explain  why 
certain  railroad  enterprises  fall  while  others  continue  to 
stand. 

At  the  outset  it  will  be  seen  that  some  conditions 

‘  See  also  note  i  above,  page  66. 
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which  at  first  sight  appear  general  really  have  a  very 
much  greater  effect  on  some  roads  than  on  others.  For 
example,  a  failure  of  crops  affects  the  income  mainly  of 
those  roads  which  penetrate  the  staple  agricultural  dis¬ 
tricts,'  affecting  others  indirectly,  by  lessening  general 
purchasing  power. 

A  time  of  panic  also  affects  roads  differently  according 
as  receipts  from  passenger  service  or  those  from  freight 
service  contribute  the  larger  percentage  of  the  income 
of  the  road.  The  year  ending  June  30, 1894,  showed  a 
decrease  in  freight  earnings  as  compared  with  the  pre¬ 
ceding  year  of  15.63  per  cent,  for  the  United  States  as  a 
whole,  the  decrease  being  very  marked  in  every  one  of 
the  ten  territorial  groups  into  which  the  country  is  dis¬ 
tricted  by  the  Interstate  Commerce  Commission.  Pas¬ 
senger  earnings,  on  the  other  hand,  decreased  only  5.35 
per  cent,  for  the  whole  country,  while  in  the  regions 
bounded  by  the  Great  Lakes  and  the  Ohio  and  Missouri 
rivers,  as  well  as  in  the  Louisiana-Texas  district  the 
passenger  receipts  actually  increased  in  this  panic  year. 
In  the  former  case  the  increase  was  to  be  explained  by 
the  abnormal  amount  of  travel  in  connection  with  the 
World’s  Fair,  but  in  no  district  was  the  decrease  in  pas¬ 
senger  earnings  proportional  to  the  decrease  in  the  re¬ 
ceipts  from  freight.*  Under  these  circumstances  we 

'  As  another  example,  an  attorney  of  the  Wheeling  &  Lake  Erie 
Railroad  attributed  the  receivership  of  1897  largely  to  the  depression 
in  the  coal  trade.  As  the  road  depended  largely  on  the  coal  business, 
its  earnings  suffered. 

’  That  the  extent  to  which  the  World’s  Fair  swelled  passenger  re¬ 
ceipts  outside  the  two  districts  immediately  adjacent  to  Chicago,  is 
less  than  might  be  supposed,  is  shown  by  the  fact  that  passenger 
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should  naturally  expect  the  panic  to  bear  most  severely, 
other  things  being  equal,  on  those  roads  in  whose  in¬ 
come  the  freight  receipts  formed  a  larger  proportion 
than  the  average.*  Even  the  passenger  earnings  them¬ 
selves  are  affected  by  a  period  of  general  depression 
differently  according  to  the  relative  proportion  in  which 
they  are  composed  of  earnings  from  immigrant  travel, 
from  first  class  long  distance  travel,  from  general  local 
travel,  from  excursion  and  summer  or  winter  resort 
travel  and  from  suburban  business. 

In  considering  the  special  causes  which  affect  the  in¬ 
come  of  railroads,  legislation  must  not  be  overlooked. 
The  notion  that  the  Interstate  Commerce  Act  has  been 
productive  of  railroad  bankruptcy  relies  mainly  on  the 
fact  that  there  has  been  a  somewhat  undulating  increase 
in  receiverships  since  1887.  It  has  already  been  shown 
that  railroads  are  not  exceptional  in  this  respect.  But  a 
glance  at  the  tables  on  pages  68-7 1  effectually  disposes  of 
the  superficial  notion  that  the  Interstate  Commerce  Act 
has  been  a  chief  cause  of  receiverships.  Save  in  the 
disastrous  ’93,  the  mileage  of  railroads  placed  in  the 
hands  of  receivers  has  never  risen,  in  any  year  since  the 
passage  of  the  Interstate  Commerce  Act,  to  the  figures 

earnings  in  three  of  these  eight  districts  actually  increased  in  the  year 
after  the  World’s  Fair,  while  in  only  one  was  the  decrease  as  high  as 
10  per  cent.,  that  is,  less  than  two-thirds  as  great  as  the  decrease  in 
freight  earnings  for  the  whole  country  in  1894. 

*  Of  the  24  operating  companies  owning  300  or  more  miles  of  rail¬ 
road  each,  which  were  in  the  hands  of  receivers  30  June  1894,  the 
proportion  of  freight  earnings  to  total  earnings  decidedly  exceeded 
the  average  proportion  for  all  operating  roads,  in  19  cases.  In  1895 
there  were  17  similar  cases  out  of  a  total  of  23. 
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attained  in  1875,  1884  and  1885/  although  the  total 
mileage  of  the  United  States  had  increased  nearly  42 
per  cent,  from  1884  to  1893  and  more  than  138  percent, 
since  1875.  If  the  Interstate  Commerce  Act  were  the 
chief  cause  of  receiverships,  statistics  ought  to  show  that, 
after  the  law  had  been  in  effect  for  some  time,  receiver¬ 
ships  became  more  numerous  than  before  the  law  was 
enacted.  But  as  a  matter  of  fact,  the  number  of  rail¬ 
roads  in  the  hands  of  receivers  did  not,  for  nearly  six 
years  after  the  passage  of  the  law,  become  as  great  as  it 
had  been  two  years  before  the  law  was  passed,  while  it 
was  not  till  September  1893,  when  the  country  was  in 
the  midst  of  the  most  disastrous  panic  which  it  has  ever 
experienced,  that  the  mileage  of  railroads  in  the  hands 
of  receivers  rose  to  as  high  a  point  as  had  been  reached 
in  1886,  and  even  in  1877  when  three-fifths  of  the  pres¬ 
ent  railroad  mileage  was  yet  unbuilt.^ 

The  particular  clauses  of  the  Interstate  Commerce  Act 
which  have  been  alleged  to  be  specially  burdensome  to 
the  railroads  are  the  “  long  and  short  haul  ”  clause  and 
the  prohibition  of  pools.  In  respect  to  the  former,  the 
Commission  has  always  been  very  ready  to  make  the 
permitted  exception  where  any  reasonable  grounds  could 
be  found.  And  in  other  instances  the  clause  has  not 
been  vigorously  enough  enforced  to  produce  any  very 
drastic  results. 

*  1893  and  1894  are  the  only  years  in  which  the  number  of  receiver¬ 
ships  established  has  been  as  great  as  in  1875  and  1885. 

’  In  1877  more  than  18  per  cent,  of  the  railroad  mileage  of  the 
country  was  in  the  hands  of  receivers  ;  at  no  time,  even  in  1894,  has 
the  percentage  exceeded  20  and  a  small  fraction. 
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In  respect  to  pools  it  is  probably  true  that,  in  so  far  as 
they  are  effective  in  limiting  competition,  they  prevent 
some  loss  of  revenue  to  certain  roads.  This,  however, 
can  mean  only  one  of  two  things.  It  may  mean  only  that 
the  income  is  differently  distributed,  so  that  some  roads 
receive  more  and  others  less  than  they  would  without  the 
pool.  In  this  case  it  remains  to  be  shown  why  one  dis¬ 
tribution  is  preferable  to  the  other.  Or  it  may  mean 
that  higher  rates  are  maintained.  But  rates  can  be 
maintained  by  a  pool  only  when  all  the  competitors  can 
be  persuaded  to  enter  the  pool  and  when  the  pooling 
agreement  can  be  made  effective.  Now  before  the  en¬ 
actment  of  the  Interstate  Commerce  Act,  such  pools  as 
existed  were  only  voluntary  agreements  which  there  was 
no  effective  way  to  enforce.  They  were  always  short¬ 
lived,  the  withdrawal  of  the  dissatisfied  members  speedily 
disrupting  them,  and  even  while  they  lasted,  according 
to  the  very  general  testimony  of  the  managers  of  our 
leading  transportation  lines,  secret  violation  was  almost 
rniversal.*  Indeed  it  was  frequently  alleged  by  the 
withdrawing  member  as  a  reason  for  the  withdrawal 
that  other  members  were  violating  the  pooling  agree¬ 
ment.  It  may  be  doubted  whether  pools  were  on  the 
whole  more  effective  in  preventing  rate-cutting  than  such 
general  agreements  to  maintain  uniform  rates  as  are  still 
in  existence.  In  any  event  no  sweeping  conclusions  can 
be  drawn.  The  burden  of  proof  must  rest  on  one  who 

‘See  particularly  their  testimony  before  the  Senate  Select  Com¬ 
mittee  on  Interstate  Commerce,  pp.  172,  363,  41 1,  1205,  1235. 
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would  assert  that  the  income  of  a  particular  railroad  has 
been  seriously  injured  by  the  prohibition  of  pools.' 

While  the  subject  of  railroad  control  by  the  several 
States  cannot  be  exhaustively  discussed  here,  it  may  be 
noted  that  there  is  no  such  correspondence  between 
thoroughness  of  State  control  and  frequency  of  receiver¬ 
ships  as  to  indicate  any  clear  relation  of  cause  and  effect. 
For  instance,  in  Iowa  the  system  of  State  control,  particu¬ 
larly  in  the  limitation  of  rates,  has  probably  been  carried 
as  far  as  anywhere.  The  Wabash  system,  only  a  small 
fraction  of  whose  mileage  was  in  Iowa,  went  into  a  re¬ 
ceivership  in  1885.  The  Minneapolis  &  St.  Louis  Rail¬ 
way,  less  than  half  of  whose  mileage  is  in  Iowa,  followed 
in  1888.  Aside  from  these,  however,  the  only  receiver¬ 
ships  established  over  Iowa  lines  from  1876  to  1893  have 
been  over  the  Central  Iowa,  which  had  already  gone 
into  a  receiver’s  hands  before  the  beginning  of  the 
Granger  legislation,  and  two  unfinished  narrow-gauge 
roads,  one  45  miles  and  the  other  90  miles  long,  neither 
having  any  important  termini  or  connections.  The 
panic  of  1893  added  to  these  the  Omaha  &  St.  Louis 
Railway — part  of  the  Wabash  wreckage — the  Sioux 
City  &  Northern  Railroad  and  the  Winona  &  South¬ 
western  Railway,  all  together  having  an  Iowa  mileage 
of  little  more  than  150  miles.*  The  Humeston  &  Shen- 

*  This  point  is  practically  conceded  by  the  universal  abandonment 
of  the  demand  for  a  mere  repeal  of  this  clause  of  the  Interstate  Com¬ 
merce  Act,  and  the  substitution,  on  the  part  of  those  formerly  taking 
this  ground,  of  a  movement  for  the  passage  of  an  act  legalizing  pools 
subject  to  the  Commissiou’s  approval,  and  making  the  pooling  agree¬ 
ments  enforceable  by  law. 

’  The  total  railroad  mileage  of  Iowa  exceeds  8,500  miles. 
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andoah  Railroad,  95  miles  long,  with  country  villages 
for  both  termini,  followed  two  years  later. 

There  is,  however,  one  force  which  has  been  very 
effective  in  reducing  the  income  of  railroads,  and  that  is 
competition.'  Without  any  other  statistics  than  a  railroad 
map  it  is  easy  to  see  that  with  six  companies  competing^ 
for  the  business  between  Chicago  and  the  Twin  Cities  of 
Minnesota,  seven  between  Chicago  and  Kansas  City, 
four  between  Chicago  and  Omaha,  five  between  Chicago 
and  St.  Louis,  three  between  Chicago  and  Cincinnati, 
six  between  New  York  and  Buffalo,  and  so  forth,  the 
profits  on  through  business,  wlien  divided  among  so 
many  competitors,  must  be  very  meagre. 

It  will  not  do,  however,  to  assume  that  the  increase 
of  competition  has  usually  driven  existing  roads  into 

*  The  important  point  about  competition  iii  this  connection  is  its 
teiuleiicy  to  divide  up  the  traffic  so  that  no  competitor  gets  enougii 
business  to  make  the  enterprise  successful.  Doubtless  competition 
has  also  had  some  effect  in  reducing  rates  ;  but  it  must  be  observed 
that  no  reliable  statistics  have  been  produced  to  show  a  greater  fall  in 
freight  rates  (much  less  in  passenger  rates)  during  the  last  quarter 
century,  than  the  fall  in  general  prices  of  commodities  ;  furthermore, 
the  sections  of  country  where  the  lowest  rates  prevail  are  not  those 
where  receiverships  are  most  numerous. 

’  Notwithstanding  the  partially  monopolistic  character  of  railroads, 
there  is  still  a  great  amount  of  competition,  even  after  making  all  due 
allowance  for  pools,  agreements  on  rates,  etc.  There  is  practical  cut¬ 
ting  of  rates,  in  freight  through  rebates  and  underbilling,  in  passenger 
business  (to  say  nothing  of  underhand  dealings  by  the  railroads  with 
“  scalpers  ”)  through  the  payment  of  commissions,  a  practice  which 
is  ostentatiously  “  abolished  ”  at  frequent  intervals.  But  a  more  im¬ 
portant  way  in  which  one  road  seeks  to  compete  with  another,  is  by 
striving  to  offer  better  accommodations,  in  the  way  of  unusual  speed 
and  comfort,  frequency  of  trains,  convenience  of  terminal  facilities, 
etc.,  or  by  extensive  advertising  of  its  advantages,  both  in  print  and 
through  soliciting  agents.  All  these  methods  involve  vast  expense. 
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bankruptcy.  Quite  as  often  the  road  already  established 
has  survived,  while  the  new  road,  built  to  compete  with 
the  first,  has  been  unable  to  compete  successfully,  and 
has  gone  into  a  receivership.  The  new  road  has  often 
had  to  compete  at  a  disadvantage  by  reason  of  its  longer 
route  or  heavier  grades  or  more  expensive  engineering, 
or  imperfect  connections  or  terminals,  or  even  its  lack 
of  well  established  patronage.' 

Sometimes,  however,  the  new  road  succeeds  in  com¬ 
peting  for  the  through  business  fairly  well,  but  passes 
through  a  section  which,  either  because  of  the  sparse¬ 
ness  of  its  population  or  its  previous  possession  of  rail¬ 
road  facilties,  offers  little  of  the  local  traffic  which  its 
rival  finds  so  profitable.* 

There  are  instances,  however,  in  which  the  stress  of 
competition  has  fallen  very  heavily  upon  the  old  road. 
The  Union  Pacific  Railway  furnishes  one  of  the  most 
striking  illustrations.  From  having  a  complete  mo¬ 
nopoly  of  the  railroad  business  west  of  the  Missouri 
river,  it  has  been  obliged  to  divide  the  transcontinental 

•For  example,  the  New  York  &  New  England  Railroad  depended 
on  a  rival  (which  has  since  absorbed  itl  for  entrance  to  New  York 
City.  The  Erie  Railway  can  get  first-class  passengers  between  New 
York  and  Chicago  only  by  taking  them  for  two  dollars  less  than  the 
Pennsylvania  lines,  thus  reducing  all  its  revenue  from  this  source 
more  than  ten  per  cent.,  while  at  the  same  time  it  must  be  at  the  ex¬ 
pense  of  carrying  these  passengers  83  miles  farther  than  its  rival. 

’  The  Erie  again  excellently  illustrates  this  point  For  many  inter¬ 
esting  facts  about  the  peculiar  position  of  the  Erie  see  Van  Oss, 
American  Railroads  as  Investments,  pp.  21 1  ff.  The  Lake  Erie  & 
Western  Railway  (from  Sandusky  to  Peoria)  is  another  road  which 
was  included  in  the  list  of  receiverships  for  1885,  because  most  of  its 
traffic  was  through  business  at  competitive  points,  carried  at  low  rates. 
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traffic  with  six  competitors,  it  has  a  formidable  rival  at 
Ogden  and  another  at  Cheyenne,  while  four  other  lines 
from  the  East  penetrate  Colorado.  The  great  develop¬ 
ment  of  its  local  business  hardly  compensates  the  Union 
Pacific  for  the  loss  of  these  advantages.  The  Northern 
Pacific  Railroad  had  a  somewhat  similar  experience. 
At  its  completion  it  opened  up  a  country  destitute  of 
other  connection  with  the  East.  But  the  completion  of 
the  Great  Northern  Railway  with  its  easier  grades,  the 
Canadian  Pacific  Railway  with  a  government  treasury 
behind  it,  and  the  extension  of  the  Union  Pacific  system 
to  Oregon  proved  too  much  for  it,  and  it  passed  into  a 
receivership*  in  the  panic  of  1893. 

A  form  of  competition  from  which  much  has  been 
feared  for  the  railroads,  is  that  of  electric  trolley  lines, 
especially  in  the  suburbs  of  great  cities.  While  this 
competition  may  come  to  be  very  formidable,  it  has  not 
yet  led  to  any  receiverships.  It  is  a  fact  whose  signifi¬ 
cance  is  not  limited  to  this  particular  point  that  the  New 
York  &  New  England  Railroad  is  the  only  railroad  going 
into  a  receivership  since  1890  in  whose  income  receipts 

'  The  same  thing  has  happened  to  minor  roads  in  very  many  in¬ 
stances.  The  Piiiladelphia  &  Atlantic  City  Railway,  throughout  its 
length,  was  built  parallel  and  close  to  the  Camden  &  Atlantic,  and 
spent  most  of  its  independent  existence  in  a  receivership  (1878-83). 
The  Brooklyn,  Bath  &  Coney  Island  Railroad  was  very  profitable  till 
the  multiplication  of  rojids  to  Coney  Island  divided  the  business  and 
force<l  it  into  foreclosure  proceedings  in  18S4.  In  the  case  of  the 
Prescott  &  Arizona  Central  Railway,  the  travel  became  almost  nothing 
after  the  building  of  the  Santa  P^,  Pre.scott  &  Phoenix  Railway, 
which  is  fourteen  miles  shorter,  and  soon  after  the  beginning  of  the 
receivership  in  1893,  operations  were  suspended  along  the  whole 
seventy-three  miles  of  its  length. 
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from  suburban  business  formed  any  important  element* 
Few  of  them  have  had  any  suburban  business  at  all.  Of 
the  210  roads  in  receivers’  hands  July  i,  1894,  and  the 
hundred  more  which  have  since  succumbed,  only  eight 
had  termini  in  any  of  the  nine  cities  with  a  population 
exceeding  275,000,  and  few  even  of  these  had  any  exten¬ 
sive  suburban  business. 

Another  form  of  competition  which  limits  the  earnings 
of  railroads  is  that  of  water-routes,  especially  along  the 
Great  Lakes  and  the  Atlantic  coast.  It  is  difficult  to  re¬ 
fer  particular  cases  of  bankruptcy  to  this  cause,  how¬ 
ever.  Indeed  the  trunk  lines  which  have  been  most  di¬ 
rectly  affected  by  this  competition  are  among  the  most 
prosperous  railroads  in  the  country. 

A  great  deal  of  complaint  has  been  made  by  railroad 
managers  of  the  competition  of  Canadian  roads  not 
subject  to  the  Interstate  Commerce  Act.  As  in  the  case 
of  water  competition,  however,  the  lines  affected, 
especially  east  of  St.  Paul,  have  generally  been  strong 
enough  to  hold  out  in  spite  of  this  difficulty.  But  the 
Northern  Pacific  failure,  as  already  intimated,  was  doubt¬ 
less  due  in  some  measure  to  this  competition.  The  hard¬ 
ship  has  come,  however,  not  so  much  from  the  operation 
of  the  law  as  from  the  fact  that  government  subsidies, 
granted  for  political  reasons,  give  the  Canadian  Pacific 
Railway  peculiar  advantages. 

It  remains  to  notice  the  case  of  roads  which  have 
been  unwisely  pushed  into  regions  too  far  in  advance  of 

*  The  Chicago  &  Northern  Pacific  Railroad  developed  considerable 
suburban  business  under  the  receivership. 
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settlement,  so  that,  although  free  from  competition,  they 
have  been  driven  into  receiverships  from  lack  of  suffi¬ 
cient  business  to  enable  the  road  to  keep  its  receipts  up 
to  its  expenses.  This  explanation  applies  to  many  short 
roads  in  various  parts  of  the  country.  Naturally  but 
few  long  lines  could  be  placed  in  this  class,  since  the 
failure  is  apt  to  come  before  the  line  has  extended  far. 
To  some  extent,  however,  this  may  account  for  the  con¬ 
dition  of  the  Atlantic  &  Pacific  Railroad,’  the  Fort 
Worth  &  Denver  City  Railway,  the  former  Denver  & 
Rio  Grande  Western  Railway,  and  perhaps  others. 

It  is  now  possible  to  give  another  explanation  for  the 
increase  in  receiverships  since  1887.  That  year  marked 
not  only  the  pa.ssage  of  the  Interstate  Commerce  Act, 
but  also  the  climax  in  the  era  of  railroad  building.  In 
the  .seven  years  preceding  1887  the  railroad  mileage  of 
the  United  States  had  increased  more  than  57  per  cent. 
The  railroad  building  of  1887  alone  exceeded  nine  per 
cent,  of  even  this  now^  greatly  increased  mileage.*  But 
railroad  building  did  not  stop  with  1887 ;  the  total 
mileage  of  the  country  has  increased  nearly  24  per 
cent,  more  in  the  decade  which  has  since  elapsed.  If 
so-called  over-production  is  to  be  held  responsible  for 
financial  reverses  in  any  line  of  enterprise,  there  are 
certainly  few  fields  where  it  has  been  more  active  than 
in  railroad  construction. 

*  The  earninj;s  per  mile  of  this  road  for  the  year  1893-94  were  more 
than  thirty  per  cent  below  the  average  earnings  of  the  "group,”  and 
the  showing  for  the  earlier  months,  which  preceded  the  appointn;ent 
of  the  receiver,  was  worse. 

’  Barely  as  many  miles  of  railroad  were  built  in  the  whole  twenty- 
three  years,  1830-1852,  as  were  built  in  the  single  year,  1887. 
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In  some  instances  it  has  happened  that  the  earnings 
of  the  main  part  of  a  system  have  been  sufficient  to  en¬ 
able  the  road  to  meet  its  expenses,  but  the  weight  of 
numerous  unprofitable  branches  and  extensions  has  been 
too  much  for  it.  The  Wabash,  St.  Louis  &  Pacific 
Railway  was  one  of  the  most  striking  illustrations. 
This  road  with  a  mileage  of  3,566,  spread  over  a  region 
extending  from  Lake  Erie  to  the  Missouri  river,  and 
from  St.  Louis  to  northwestern  Iowa,  went  into  a  re¬ 
ceivership  in  1884.  The  receiver  used  the  pruning 
knife  freely,  and  the  reorganized  Wabash  Railroad 
passed  safely  through  the  severe  depression  of  1893-94 
with  1,979  iiiil^s  of  main  track.  The  Indianapolis,  Cin¬ 
cinnati  &  Lafayette  Railroad  was  solvent  when  a  re¬ 
ceiver  was  appointed  in  1870,  but  was  incumbered  with 
a  debt  of  $700,000  for  the  construction  of  branch  roads 
which  were  dead  weights.  The  collapse  of  the  Ohio  & 
Mississippi  Railroad  in  1876  was  declared  by  the  receiver 
to  be  due  to  the  construction  of  the  Louisville  branch, 
together  with  the  expense  of  changing  the  gauge  of  the 
road.*  Somewhat  akin  to  this  are  such  cases  as  that  of 
the  Louisville,  New  Albany  &  Chicago  Railway  (1896) 
which  was  brought  to  a  condition  of  bankruptcy  chiefly 
through  having  guaranteed  to  the  amount  of  $1,185,000 
the  bonds  of  the  Richmond,  Nicholasville,  Irvine  & 
Beattyville  Railroad  which  was  never  completed  and 
became  insolvent. 

Misfortunes  beyond  human  control  have  occasionally 

‘  But  dissatisfied  stockliolders  held  the  receivership  to  be  part  of  a 
corrupt  scheme  to  absorb  the  property  in  the  interests  of  the  Balti¬ 
more  &  Ohio  Railroad. 


History  and  Statistics  of  Railroad  Receiverships.  85 

been  the  means  of  curtailing  the  income  of  a  road  so 
seriously  as  to  bring  on  a  receivership.  The  embarrass¬ 
ment  of  the  Atlantic  &  Gulf  Railroad,  which  cul¬ 
minated  in  the  receivership  of  1877,  was  attributed  by 
its  president  to  the  violent  epidemic  of  yellow  fever  in 
Savannah  in  the  summer  of  1876,  paralyzing  industries 
and  reducing  commerce.*  Terrible  storms  in  July  1875, 
put  a  stop  to  all  business  on  the  Maiietta,  Pittsburgh  & 
Cleveland  Railroad,  and  the  importunity  of  creditors  im¬ 
mediately  led  to  a  receivership.**  The  receivership  of 
the  Texas  &  Pacific  Railway^  in  1885  was  occasioned 
mainly  by  a  large  decrease  in  earnings  in  consequence  of 
the  heavy  floods  in  Louisiana  which  closed  the  New 
Orleans  division  for  several  months,  together  with  the 
failure  of  the  cotton  crop  in  Texas.*  The  Cairo  &  St. 
Louis  Railroad  was  .subjected  to  heavy  losses  in  1877 
by  the  failure  of  a  tunnel  and  by  the  repeated  destruc¬ 
tion  of  the  road  near  Cairo  by  the  ]Missi.ssippi  river, 
although  the  receivership  was  al.so  due  partly  to  the 
failure  of  suits  to  compel  the  issue  of  municipal  bonds 
voted  in  aid  of  the  enterpri.se.®  Creditors  of  the  Chicago 
&  Pacific  Railroad,  who  secured  the  appointment  of  a 
receiver  in  1876,  alleged  that  the  road  had  earned  its  ex¬ 
penses  and  interest,  but  that  these  monies  had  been 
diverted  to  extend  the  line.® 


*9  Railroad  Gazette  2t. 

’  7  Railroad  Gazette,  349. 

*  But  see  also  below,  page  92. 
‘Poor’s  .Manual  for  1886,  page  815. 
‘  9  Railroad  Gazette,  556. 

•  12  Chicago  Railway  Review,  155. 
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On  the  side  of  expenditures  it  is  quite  possible  that 
some  roads  have  passed  into  receiverships  in  consequence 
of  excessive  costs  for  operating  expenses.  But  it  is  very 
difficult  to  determine  what  reasonable  costs  of  operation 
are,  without  a  minute  investigation  of  all  the  peculiar 
circumstances  and  conditions  of  each  individual  road. 
General  statistics  do  not  disclose  any  striking  contrasts 
in  this  particular  between  roads  which  have  passed 
under  receiverships  and  those  which  have  not.  Of  late 
the  effort  to  reduce  expenses  of  operation  to  a  minimum 
has  been  very  general,  though  it  is  quite  possible  that 
lack  of  sufficient  care  in  this  direction  may  have  been  a 
more  common  cause  of  receiverships  in  an  earlier  period 
than  in  recent  years. 

Occasionally,  however,  there  have  been  extraordinary 
expenditures  necessitated,  or  liabilities  unintentionally 
incurred,  which  have  bankrupted  a  railroad  company. 
In  consequence  of  an  accident  on  the  New  York  &  Sea 
Beach  Railway  on  Labor  Day,  1895,  claims  for  damages 
were  pressed  upon  the  company  to  an  amount  far  ex¬ 
ceeding  their  entire  capital  stock  and  bonded  debt.  To 
anticipate  action  unfavorable  to  their  claims  the  bond¬ 
holders  proceeded  to  foreclose  their  mortgages  upon  the 
railroad,  and  a  receiver  was  appointed  in  January  1896.^ 
It  was  to  forestall  judgments  because  of  claims  to  the 
amount  of  half  a  million  dollars  on  account  of  the  de¬ 
falcation  of  the  secretary  and  treasurer  several  years  be¬ 
fore,  that  a  receiver  was  appointed  in  1893  for  the 


*  28  Railroad  Gazette ,  50. 
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Cincinnati,  New  Orleans  &  Texas  Pacific  Railway  Com¬ 
pany.* 

But  when  we  come  to  the  matter  of  fixed  charges  the 
case  is  more  obvious.  Many  railroads  which  have  gone 
into  receiverships  have  been  operated  by  other  com¬ 
panies.  Their  expenses  consist  entirely  of  fixed  charges, 
and  the  causes  of  their  failure  are  apt  to  be  complicated 
with  those  of  the  operating  company.  But  of  the  operating 
companies  which  were  in  the  hands  of  receivers,  Jxine  30, 
1894,  there  were  few  whose  fixed  charges  did  not  form  a 
much  higher  percentage  of  their  total  expenditures  than 
the  average  of  the  geographical  groups  to  which  they 
belong.^  When  it  is  observed*  that  this  average  runs 
from  25  to  44  per  cent,  in  the  different  groups  and  ex¬ 
ceeds  33  per  cent,  for  the  country  as  a  whole,  it  can  be 
seen  that  the  roads  which  exceed  the  average  must  be 
very  heavily  hampered  unless  their  operating  expenses 
are  exceptionally  small. 

The  weight  of  the  fixed  charges  is  a  matter  of  great 
importance  because  of  the  fact  that  these  charges  are 
most  oppressive  when  the  business  of  the  road  is  in  the 
worst  condition.  When  the  traffic  is  light,  a  large  share 
of  the  ordinary  operating  expenses  can  be  correspond¬ 
ingly  curtailed.  But  the  payment  of  the  fixed  charges 
must  be  kept  up  in  all  contingencies.  The  chief  portion 

*25  Railroad  Gazette,  236.  "The  immediate  cause  of  the  receiver¬ 
ship  was  the  decision  of  the  Superior  Court  of  Cincinnati  in  the  so- 
called  ‘  Doughty  over-issue  cases,’  whereby  the  company  was  held 
liable  for  the  issue  by  a  former  secretary  of  a  large  amount  of  fraudu¬ 
lent  stock.”  Hollander,  The  Cincinnati  Southern  Railway,  p.  53. 

’  The  exact  figures  for  each  road  may  be  seen  in  the  statistical  report 
of  the  Interstate  Commerce  Commission. 
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of  the  fixed  charges  of  American  railroads  consists  of 
interest  on  the  bonded  debt.  The  bonded  debt,  bearing 
a  fixed  rate  of  interest,  regardless  of  the  income  of  the 
road,  is  the  chief  financial  reliance  of  the  American  rail¬ 
road.  In  England  the  bonds  are  not  a  lien  on  the  fran¬ 
chises  and  physical  property  of  the  road  as  in  America, 
but  only  on  the  income.  When  income  falls  short,  the 
bondholder  must  suffer  with  the  stockholder,  and  there 
is  no  such  thing  as  a  foreclosure  of  the  road.  Income 
bonds  have  never  been  general  in  the  United  States,* 
however,  and  do  not  seem  to  be  on  the  increase.  The 
outlook  for  their  sale  would  not  seem  to  be  encouraging, 
since  of  those  in  existence  in  1895  more  than  91  per 
cent,  paid  nothing  to  their  owners,  and  of  the  few  which 
did  pay  at  all,  nearly  three-fourths  paid  less  than  four 
per  cent*  Of  the  210  railroads  which  were  in  the  hands 
of  receivers  June  30,  1894,  only  sixteen  roads,  belonging 
to  eleven  sy.stems,  had  any  income  bonds  at  all,  and  the 
total  amount  of  the.se  bonds  was  le.ss  than  $107,000,000 
out  of  an  aggregate  bonded  indebtedness  on  the  part  of 
these  specially  fortunate  roads,  of  about  $703,000,000. 
On  the  whole  then,  the  ela.sticity  afforded  by  income 
bonds  was  hardly  appreciable,  and  to  nearly  all  the 
roads  a  slight  curtailing  of  income  meant  a  breaking 
down  under  the  weight  of  the  fixed  charges.  The  Inter¬ 
state  Commerce  Commission  notes*  that,  of  tlie  roads  in 

*Of  the  funded  debt  of  Aniericaii  railroads  in  1895,  only  four  and 
a  half  per  cent,  consisted  of  income  bonds, — more  than  in  1894,  but 
less  than  in  the  three  years  before. 

’In  this  respect  income  bonds  made  a  worse  showing  than  stock. 
Only  seventy  per  cent,  of  the  stock  failed  to  pay  dividends. 

'  Report,  1894,  p.  69. 
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the  hands  of  receivers  on  the  above  date,  only  eighteen 
had  paid  any  dividends  to  their  stockholders  since  1880, 
their  entire  net  earnings  in  prosperous  times  being 
scarcely  adequate  to  pay  the  interest  on  their  indebted¬ 
ness  and  other  fixed  charges. 

Whether  American  railroads  are  generally  too  heavily 
capitalized  or  not,  this  is  undoubtedly  the  condition  of 
very  many  small  roads  which  have  helped  to  swell  the 
lists  of  receiverships.'  But  out  of  eighteen  railroads 
owning  or  operating  more  than  300  miles  each  which 
are  at  present''  in  receiverships,  only  ten  are  capitalized 
as  high  as  the  average  of  the  geographical  groups  in 
which  they  are  situated.  And  in  all  but  two  of  the  ten 
a  large  part  of  the  excess  is  represented  by  stocks  and 
bonds  of  other  companies  owned,  or  by  the  equipment 
necessary  to  operate  great  systems  of  leased  lines. 

The  list  of  receiverships  has  been  very  much  ex¬ 
tended,  though  the  additional  mileage  involved  is,  of 
necessity,  comparatively  small,  by  the  great  number  of 
roads  whose  construction  has  been  undertaken  with  in¬ 
sufficient  capital  to  complete  the  work.  In  other 
instances  the  work  has  been  delayed  from  various  causes, 
so  that  obligations  have  matured  before  the  road  has 

*  E.g.,  the  Clariiula  &  St.  Louis  Railroad,  twenty-two  miles,  was 
built  for  $8,000  per  mile  and — to  say  nothing  of  the  stock — bunded 
for  |i 2,000  per  mile  Nor  did  the  difference  represent  an  increase  in 
value.  The  receiver  appointed  in  1884  expected  to  have  to  sell  the 
whole  property  for  $40,000.  As  a  matter  of  fact,  be  could  not  sell  it 
at  all,  and  it  was  abandoned  and  the  track  taken  up.  See  21  Railroad 
Gazette,  812.  This,  by  the  way,  was  one  of  those  roads  built  not  to 
meet  any  public  need,  but  in  the  futile  hope  of  getting  the  business 
away  from  a  competitor  whose  track  was  close  alongside. 

*  March  i,  1898. 
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reached  a  condition  such  as  to  enable  it  to  earn  a  revenue 
at  all  or  on  only  a  very  small  portion  of  its  length. ‘  The 
Cleveland,  Delphos  &  St.  Louis  Railroad,  a  narrow 
gauge  road  46  miles  long,  though  not  insolvent,  was 
placed  in  the  hands  of  a  receiver  in  1884  on  application 
of  the  stockholders,  in  order  to  complete  arrangements 
for  an  extension.*  Several  conflicting  liens  on  the 
Tennessee  Central  Railroad  made  financiers  unwilling 
to  advance  money  to  complete  it ;  so  a  receiver  was  ap¬ 
pointed  in  1895  in  order  that  receiver’s  certificates  might 
be  issued  for  that  purpose.*  In  the  case  of  the  Hutch¬ 
inson  &  Southern  Railroad  the  difficulties  in  the  way  of 
completion  do  not  seem  to  have  been  financial,  but 
rather  troubles  about  the  right  of  way,  and  interference 
by  a  county  court ;  the  receiver  appointed  by  the  United 
States  court  in  1893  was  sought  by  the  directors  in  hope 
of  securing  for  the  mahagement  of  the  road  immunity 
from  local  judicial  control.*  The  embarrassment  of  the 
Cincinnati  &  Eastern  Railway,  1879,  was  ascribed  to 

'  From  among  a  large  number  the  following  may  he  mentioned  as 
a  few  illustrations  of  this  class  ;  The  St.  Paul  &  Pacific  (St.  Vincent 
extension),  1873;  the  Plymouth,  Kankakee  &  Pacific  Railroad,  1874; 
the  New  York,  West  Shore  &  Chicago  Railroad,  1875;  the  Chicago, 
Clinton  &  Western  Railroad,  1876;  the  Manhattan  &  Northwestern, 
1877  ;  the  Pennsylvania  Petroleum,  1877  ;  the  Chicago,  Millington  & 
Western  Railroad,  the  Covington,  Flemingsburg  &  Pound  Gap  Rail¬ 
road,  and  the  Springfield,  Effingham  &  Southeastern,  1878;  the  Gal¬ 
veston,  Brazos  &  Colorado  Railroad,  1880;  the  New  York  &  Atlantic 
Railroad,  1883  ;  the  Newcastle  &  Northern,  1884  ;  the  Blue  Springs, 
Orange  City  &  Atlantic  Railroad,  1886  ;  the  Palisades  Railroad,  1894  ; 
the  Atlantic  Short  Line  Railroad,  and  the  Gulf  &  Interstate,  1895. 

*  16  Railroad  Gazette,  492. 

*  27  Railroad  Gazette,  732. 

*  25  Railroad  Gazette,  630. 
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the  failure  of  the  subscribers  to  pay  up  their  subscrip¬ 
tions.*  A  receiver  was  appointed  in  1885  for  the  Penn¬ 
sylvania,  Slatington  &  New  England  Railroad  by  a 
court  of  chancery  which  had  directed  its  sale  on  the  suit 
of  a  contractor  who  had  obtained  a  judgment  for  $3,500. 
The  road  had  not  yet  got  into  operation.^ 

As  a  rule  it  has  been  generally  understood  that  the 
appointment  of  a  receiver  was  not  an  independent  mat¬ 
ter  for  the  purpose  of  which  a  direct  suit  in  equity  could 
be  brought,  but  that  a  receiver  could  be  appointed  only 
when  an  actual  suit  was  entered  and  one  of  the  parties 
to  the  suit  could  show  that  it  would  seriously  imperil 
his  interests  to  leave  the  property  in  the  hands  of  the 
possessor  pending  the  litigation.  And  the  injury  must 
be  of  a  sort  that  would  work  injustice.  But  in  1884 
quite  an  extraordinary  decision  was  made  in  the  United 
States  Circuit  Court  for  the  Seventh  Circuit.  After 
executing  three  mortgages,  the  Wabash,  St.  Louis  & 
Pacific  Railway  Company  became  insolvent  and  unable 
to  pay  either  the  interest  on  its  bonds  or  the  principal 
of  a  large  floating  debt  which  it  owed.  The  corporation 
itself  asked  for  the  appointment  of  general  receivers 
and  a  sale  of  its  property  for  the  benefit  of  all  concerned, 
alleging  its  insolvency  and  declaring  that  if  the  “  lines 
of  road  were  broken  up  and  the  fragments  thereof 
placed  in  the  hands  of  various  receivers,  and  the  rolling 
stock,  materials  and  supplies  seized  and  scattered  abroad, 
the  result  would  be  irreparable  injury  and  damage  to 

*  I X  Railroad  Gazette ,  64. 

’  10  Railway  Age,  396,  434  ;  17  Railroad  Gazette,  704. 
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all  persons  having  any  interest  in  said  lines  of  road.”' 
On  this  petition  the  receivers  were  appointed.  That  is 
to  say,  it  was  put  into  the  hands  of  receivers  in  order  to 
prevent  the  holders  of  the  separate  mortgages  from 
gaining  the  possession  to  which  they  were  entitled  by 
foreclosure. 

In  the  autumn  of  1885  the  Texas  &  Pacific  Railway 
Company  “  became  satisfied  that  it  could  not  longer  con¬ 
tinue  to  pay  interest  on  its  bonded  debt  without  first  ex¬ 
pending  a  large  sum  of  money  in  renewal  of  track’s, 
raising  roadway,  widening  cuts  and  embankments,  put¬ 
ting  in  new  cross-ties,  purchasing  rolling  stock  and  mo¬ 
tive  power,  and  the  renewal  of  bridges  and  other  like 
improvements.  To  ascertain  what  should  be  done  the 
directors  appointed  a  committee,  who,  with  experts, 
were  directed  to  examine  into  the  condition  of  the  road 
and  report” "  what  was  necessary  to  put  the  road  in  good 
condition,  and  the  amount  of  money  required.  “  The 
result  of  that  report  was  the  determination  to  cease  to 
pay  interest,  and  to  place  the  road  in  the  hands  of  a  re¬ 
ceiver.”®  Consequently  the  road  was  operated  for 
nearly  three  years  by  two  receivers,  one  of  whom  was 
the  vice-president  of  the  company,  the  railroad  being 
relieved  for  that  time  from  the  payment  of  its  fixed 
charges. 

The  St.  Louis,  Cape  Girardeau  &  Ft.  Smith  Railway 
Company  in  1893  w^  in  debt,  in  embarrassed  circum- 

*  Wabash,  St.  Louis  &  Pacific  Railway  Company  v.  The  Central 
Trust  Company,  23  Federal  Reporter,  272. 

*JTexas  &  Pacific  Railway  Company  v.  Johnson,  76  Texas,  421. 

•Texas  &  Pacific  Railway  Company  v.  Johnson,  76  Texas,  421. 
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stances,  and  some  of  its  creditors  were  about  to  sue  on  its 
overdue  obligations.  A  State  court  granted  the  petition 
of  the  railroad  company  and  appointed  a  receiver,  March 
4,  1894.  This  plan  was  not  so  successful  as  those 
previously  cited,  however.  In  setting  aside  the  action 
the  Supreme  Court  of  Missouri,  June  4,  1894,  character¬ 
ized  it  as  “  simply  a  petition  by  a  debtor  for  a  receiver 
to  manage  and  carry  on  its  business,  so  that  its  credi¬ 
tors  cannot  enforce  their  legal  rights  in  the  courts  of 
the  country.”  ‘ 

These  three  instances  will  perhaps  sufficiently  illus¬ 
trate  the  baldest  sort  of  “  friendly  ”  receiverships. 

While  the  class  of  causes  already  enumerated  ac¬ 
counts  for  a  very  large  majority  of  the  receiverships, 
there  are  some  instances  where  the  reasons  for  the  appli¬ 
cation  had  no  immediate  connection  with  the  financial 
condition  of  the  road.  Receivers  were  appointed  in 
1893  for  the  Cleveland,  Canton  &  Southern  Railroad  on 
the  application  of  the  company,  which  professed  to  be 
solvent,  but  feared  litigation  and  consequent  dissipation 
of  funds.^  In  the  case  of  the  Gilman,  Clinton  &  Spring- 
field  Railroad  some  of  the  directors  and  others  organized 
the  Morgan  Improvement  Company  to  build  the  road. 
The  cost  was  $1,500,000.  The  price  paid  was  $2,000,- 
000  in  first  mortgage  bonds,  $1,400,000  in  stock  certifi¬ 
cates,  and  all  of  the  bonds  ($598,000)  subscribed  by 
counties  and  towns  along  the  way.  The  president  and 
two  of  the  directors,  who  owned  three-fourths  of  the 

'The  State  ex  ret.  Merriam,  petitioner  v.  Rots,  Judge,  a/.,  122 
Missouri  Rep.,  435.  ’ 

’25  Railroad  Gazette, 
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stock  of  the  Barclay  Company,  made  a  contract  with 
themselves  by  which  the  railroad  was  bound  to  buy  its 
coal  of  them  at  a  specified  price,  and  to  carry  the  coal  of 
the  company  at  a  specified  rate.  The  Illinois  Circuit 
Court  decided  that  these  transactions  constituted  a 
breach  of  trust,’  and  appointed  a  receiver  in  1873.  The 
Missouri  Circuit  Court  appointed  a  receiver  for  the 
Hannibal  &  St.  Joseph  Railroad  in  1877  on  the  applica¬ 
tion  of  a  stockholder  who  charged  mismanagement  by 
the  company.^ 

Receivers  have  occasionally  been  appointed  to  man¬ 
age  the  property  of  a  leased  road,  pending  litigation  in 
a  suit  to  set  aside  the  lease.  This  was  true  in  1883  of 
the  Atlantic  &  North  Carolina  Railroad’  which  had 
been  leased  to  the  Midland,  and  in  1877  of  the  Eastern 
Railroad’  of  New  Hampshire,  leased  to  the  Eastern  of 
Massachusetts.  The  United  States  Circuit  Court 
ordered  the  receiver  of  the  Denver  &  Rio  Grande  Rail¬ 
way,  appointed  by  the  Colorado  Circuit  Court  in  1879, 
to  restore  the  road  to  the  Atchinson,  Topeka  &  Santa 
company,  as  the  road  was  not  insolvent  and  the  re¬ 
ceivership  was  a  subterfuge  to  keep  the  road  from  the 
lessee.®  The  receivership  of  the  Mammoth  Cave  Rail¬ 
road  in  1895  is  said  to  have  been  part  of  a  plan  of  the 
L/Ouisville  &  Nashville  company  to  secure  a  reduction 

‘  I  Railway  Monitor,  388. 

*  The  case  was  not  sustained,  however,  and  the  Snpreme  Court  re¬ 
stored  the  road  to  the  company.  10  Railroad  Gazette,  73. 

*  15  Railroad  Gazette,  187,  189. 

*  9  Railroad  Gazette,  44. 

*  II  Railroad  Gazette,  392. 
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of  rates  on  its  leased  line.*  A  receiver  was  appointed 
for  the  Indiana,  Bloomington  &  Western  Railway  in 
1886  on  the  application  of  a  judgment  creditor  on  ac¬ 
count  of  a  dispute  as  to  the  terms  of  the  lease  of  the 
I  Cincinnati,  Sandusky  &  Cleveland  Railroad.* 

Internal  dissensions  have  been  numerous  among  the 
'  owners  of  railroads,  and  have  necessitated,  many  times, 
the  appointment  of  receivers  when  there  was  no  insol¬ 
vency.  Receivers  were  appointed  in  1893  the  Al¬ 
toona,  Clearfield  &  Northern  Railroad,’  pending  investi¬ 
gation  of  the  claims  of  two  factions  to  control  the  road  ; 
in  1877  for  the  Atlantic  &  North  Carlolina  Railroad* 
pending  a  decision  as  to  the  lawfulness  of  a  new  board 
of  directors ;  for  the  Lafayette,  Muncie  &  Bloomington 
I  Railroad®  in  1877  in  consequence  of  an  attempt  on  the 
I  part  of  the  bondholders,  resisted  by  the  company,  to  take 
possession  of  the  western  division ;  for  the  Kansas  & 
Gulf  Short  Line  Railroad®  in  1885  because  of  a  dispute 
between  the  stockholders  over  alleged  fraudulent  issue  ; 
for  the  Little  Rock  &  Ft.  Smith  Railroad*  in  1873 
pending  a  contest  for  the  possession  of  the  road  between 
different  boards  of  directors;  for  the  Michigan  Lake 
Shore  Railroad®  in  1873  because  of  a  contest  for  control 
between  different  factions  representing  the  interests  re- 

*  27  Railroad  Gazette,  440. 

*  18  Railroad  Gazette,  484. 

’  25  Railroad  Gazette,  897. 

Railroad  Gazette,  127. 

‘  10  Railroad  Gazette,  73. 

*  17  Railroad  Gazette,  814. 

’  I  Railway  Monitor,  389. 

*  5  Railroad  Gazette,  387. 
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spectively  of  the  Pennsylvania,  the  Grand  Rapids  &  In¬ 
diana  and  the  Lake  Shore  &  Michigan  Southern  ;  for 
the  Sedalia,  Warsaw  &  Southwestern  Railway  ‘  in  1893 
on  the  application  of  the  minority  stockholders  who 
wished  to  take  the  road  out  of  the  hands  of  the  Missouri 
Pacific,  and  make  it  part  of  a  new  line.  After  taking 
the  Denver  &  Rio  Grande  Railway  from  one  receiver, 
as  noted  above,  the  United  States  Circuit  Court  ap¬ 
pointed  another  receiver  ^  to  manage  the  road  till  the 
court  decided  who  owned  it.  The  bondholders  of  the 
New  York,  Chicago  &  St.  Louis  Railway  (the  “  Nickel 
Plate,”)  averred  “  that  the  receivership  of  1885  was  se¬ 
cured  to  protect  the  floating  debt  and  keep  the  road 
under  the  control  of  the  Lake  Shore  &  Michigan 
Southern  Railway  ;  a  somewhat  similar  theory  about 
the  Ohio  &  Mississippi  Railroad  has  already  been  noted.^ 

A  few  receiverships  seem  to  have  been  sought  as  a 
means  of  enforcing  a  judicial  penalty  against  a  railroad 
company.  A  receiver  was  appointed  for  the  Jackson¬ 
ville  Southeastern  Railway  in  1889  on  the  ground  that 
the  company  had  refused  to  pay  a  judgment  obtained 
for  injuries;*  for  the  Northeastern  Railroad  of  Georgia 
in  1883  on  a  judgment  for  $7,500,  although  the  company 
was  not  in  default.® 

In  other  instances  the  object  of  the  receivership  has 
been  to  prevent  the  operation  of  the  road  from  being 

‘  J5  Railroad  Gazette,  844. 

’ll  Railroad  Gazette,  456. 

*  17  Railroad  Gazette,  240. 

*  Note  I,  page  84. 

‘21  Railroad  Gazette,  437. 

*  IS  Railroad  Gazette,  682. 
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interrupted  by  the  judgment  creditors.  In  1885  a  re¬ 
ceiver  was  appointed  for  the  Port  Jervis  &  Monticello 
Railroad  on  the  application  of  the  company,  when  the 
rolling  stock  had  been  seized  to  satisfy  a  judgment  of 
17,500  for  a  former  employee  for  injuries.* 

In  at  least  one  instance,  that  of  the  Kentucky  Central 
Railway  in  1889,  a  receiver  was  appointed  in  a  suit  of 
the  State  for  taxes.^  For  a  few  weeks  in  1874  the  New 
Jersey  Southern  ’  and  Long  Branch  &  Seashore  *  Rail¬ 
roads  were  put  into  the  care  of  receivers  in  accordance 
with  a  statute  of  New  Jersey  which  directs  such  action 
to  be  taken  whenever  a  railroad  company  neglects  to 
run  daily  trains  for  ten  successive  days.  In  1892,  with¬ 
out  the  authority  of  any  specific  statute,  an  Indiana 
court  appointed  a  receiver  for  the  Chicago  &  South¬ 
eastern  Railway  on  the  complaint  of  shippers  that  the 
road  was  unable  to  do  business.®  What  promised  to  be 
a  very  interesting  opportunity  for  study  in  a  receiver¬ 
ship  distinctly  undertaken  as  a  matter  of  public  policy, 
was  qtxickly  cut  short,  however ;  for,  on  the  filing  of  a 
bond  to  satisfy  judgments  and  taxes,  the  road  was  re¬ 
turned  to  the  company  only  eight  days  after  the  receiver 
was  appointed.* 

A  futile  attempt,  perhaps  in  the  interest  of  stock- 
jobbing,  was  made  in  1896  to  place  the  lines  of  the 

'  10  Railway  Age,  10. 

’21  Railroad  Gazette,  739. 

*  1 1  C.  E.  Green,  539. 

‘9  C.  E.  Green,  398. 

*  32  Chicago  Railway  Review,  479. 

*  32  Chicago  Railway  Review,  493. 
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Atchison,  Topeka  &  Santa  Railway  in  Kansas  in  a 
receivership  on  the  basis  of  a  State  law  which  declared 
forfeited  to  the  State  all  real  estate  owned  by  corpora¬ 
tions  more  than  twenty  per  cent,  of  whose  stock  was 
owned  by  aliens.  Without  settling  the  disputed  ques¬ 
tions  whether  the  law  was  actually  adopted  by  the  legis¬ 
lature,  or  whether  it  was  constitutional  even  if  adopted, 
it  was  decided  by  the  court  not  to  apply  to  railroad 
companies. 

The  general  theory  of  the  receiver  has  been  that  of 
a  disinterested  party  into  whose  hands  a  property  was 
put  that  he  might  conserve  the  interests  of  all  con¬ 
cerned.  A  man  who  had  not  been  connected  in  any 
official  way  with  the  enterprise,  would  therefore  seem 
to  be  the  only  person  suitable  to  be  appointed  receiver. 
In  the  case  of  railroads,  however,  no  such  rule  has  been 
universally  observed.  Indeed  it  may  be  said  to  be  ex¬ 
ceedingly  common  to  appoint  not  only  men  who  are 
representatives  of  special  interests,  but  the  principal 
officers  of  the  company.  Out  of  150  cases  spread  over 
the  last  thirty  years  and  specially  investigated  with 
reference  to  this  point,  were  eighty  in  which  the  presi¬ 
dent  of  the  road  in  question  was  appointed  receiver; 
twenty-five  others  were  general  managers,  seventeen 
superintendents,  and  sixteen  vice-presidents.  Other 
officers  represented  were  the  auditor,  the  treasurer,  the 
chief  engineer,  and  individual  directors,  as  well  as 
several  who  combined  other  offices  with  some  of  those 
mentioned  above.  In  a  few  cases  the  mortgage  trustees  * 

*  Among  the  more  notable  examples  -was  the  Vermont  Central  Rail¬ 
road,  whose  mortgage  trustees  were  receivers  from  1856  to  1873. 
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as  a  body  have  been  constituted  receiver  of  a  railroad.* 
In  1855  Vermont  &  Canada  Railroad  Company  was 
the  receiver  of  the  Vermont  Central  Railroad,  and  from 
1873  to  1884  the  latter  was  operated  by  the  Central 
Vermont  Railroad  Company  as  receiver. 

It  is  a  matter  of  no  great  wonder  that  this  very  com¬ 
mon  practice  of  appointing  as  receiver  a  representative 
of  a  special  interest,  should  lead  to  great  complaints  on 
the  part  of  other  interests,  and  numerous  efforts  to  have 
the  receiver  displaced.  In  fact  the  chief  objections  to 
receiverships  have  usually  been  connected  with  this 
phase  of  the  subject.  The  principal  excuse  for  the 
practice  has  been  the  alleged  difficulty  of  securing  other 
persons  sufficiently  familiar  with  railroad  management 
to  be  competent  to  act  in  such  a  capacity.  And  indeed 
if  the  alternative  must  be  the  treating  of  the  appoint¬ 
ment  as  a  piece  of  patronage  to  be  bestowed  upon  some 
favorite  of  the  court,^  the  appointing  of  an  officer  of  the 
road  is  certainly  to  be  preferred,  both  in  the  interest  of 
the  property  concerned  and  for  the  protection  of  the 

*  A  great  iiuinl)er  of  railroads,  011  default  of  the  interest  on  the  mort¬ 
gage  bonds,  have  ])asse<l  into  the  possession  of  the  trustees  in  accord¬ 
ance  with  the  terms  of  the  mortgage  ;  many  others  have  been  bid  in 
by  the  trustees  at  the  foreclosure  sale,  and  have  been  operated  for  a 
considerable  time  by  the  trustees,  pending  reorganization,  without  the 
appointment  of  any  receiver.  These  furnish  interesting  material  for 
a  study  in  railroad  economics,  but  are  obviously  outside  the  scope  of 
the  present  paper. 

’  It  is  hardly  to  be  doubted  that  this  practice  has  been  not  altogether 
infrequent.  But  the  evidence  in  any  specific  case  is  apt  to  be  of  such 
a  character  that,  however  strong  the  probability,  a  clear  demonstra¬ 
tion  is  not  always  possible.  Consequently  no  statistical  estimatci 
much  less  any  sweeping  assertion,  is  here  offered. 
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judiciary.  Nor  does  the  plan  of  appointing  officers  of 
other  roads  seem  to  be  much  preferable.  Unless  the 
roads  are  in  the  same  region,  it  is  not  apt  to  be  practic¬ 
able  ;  if  they  are  competitors,  it  is  obviously  undesirable ; 
and  if  the  relation  is  different,  the  tendency  is  natural 
for  the  receiver '  to  make  the  road  tributuary  and  its 
interests  secondary  to  those  of  his  own  road. 

In  commercial  enterprises  generally  a  receivership  is 
instituted  only  for  the  purpose  of  winding  up  the  affairs 
of  the  concern, — disposing  of  the  property,  settling  the 
debts,  and  distributing  the  assets,  if  any  remain,  among 
the  stockholders,  or  for  the  purpose  of  conserving  the 
property  pending  the  settlement  of  a  judicial  controversy. 
In  the  latter  case  the  duration  of  the  receivership  is 
wholly  indefinite, — it  may  be  for  a  few  days  or  for  several 
years.  In  the  former  case,  which,  in  railroad  receiver¬ 
ships,  usually  involves  a  foreclosure  of  mortgage,  certain 
prescribed  legal  forms  are  essential  which  require  several 
months  for  their  performance.  Where  matters  are 
pushed  forward  as  rapidly  as  possible,  however,  it  is 
rarely  necessary  for  the  receivership  to  last  much  more 
than  a  year.  But  since  most  of  the  property  of  a  rail¬ 
road  company  is  of  little  value  to  any  persons  except 
those  who  wish  and  are  able  to  operate  a  railroad  in  pre¬ 
cisely  that  locality,  it  not  infrequently  happens  that, 
when  the  appointed  time  for  the  foreclosure  sale  arrives, 
no  bids  are  received,  and  another  date  must  be  set  for 
the  sale,  preceded  by  a  considerable  period  required  for 

■  For  illustration  see  dissatisfied  stockholders’  complaint  of  the  Ohio 
&  Mississippi  Railroad  receivership  in  1877,  when  it  was  in  the  hands 
of  an  officer  of  the  Baltimore  &  Ohio  Railroad.  14  Chicago  Railway 
Review^  29. 
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the  legal  publication  of  the  notice.  More  frequently  no 
bid  is  received  which  is  up  to  the  minimum  price  fixed 
by  the  court,  and  the  result  is  the  same.  Still  more 
frequently  dissensions  among  the  various  interests  con¬ 
cerned  delay  the  fixing  of  a  date  for  the  sale,  or  a  post¬ 
ponement  is  secured,  sometimes  several  successive  post¬ 
ponements,  on  the  application  of  one  of  the  parties  in¬ 
volved. 

Even  after  the  sale  has  been  made,  there  are  many 
possible  excuses  for  prolonging  the  receivership.  The 
terms  of  sale  frequently  provide  for  payment  of  the  pur¬ 
chase  price  in  several  installments,  and  the  receiver  is 
likely  to  continue  in  charge  until ‘the  payments  are  com¬ 
pleted  and  the  sale  confirmed  by  the  court.  It  is  not  al¬ 
together  rare  for  the  purchaser  to  default  ‘  on  one  of  the 
later  payments,  and  then  the  whole  process  of  foreclos¬ 
ure  and  sale  must  be  repeated.^  Default  has  even  been 
made  on  repeated  sales,  thus  prolonging  the  process 
almost  indefinitely. 

In  no  small  number  of  cases  there  are  several  orders 
of  securities  involved,  each  requiring  a  separate  sale. 
Thus  it  may  be  necessary  to  foreclose  a  second  mortgage 
and  sell  the  property ;  the  purchasers  have  then,  per¬ 
haps,  to  bid  it  in  again  on  the  foreclosure  of  the  first 
mortgage,  and  even  a  third  time  on  a  sale  to  satisfy  re¬ 
ceivers’  certificates.*  So  many  technicalities  are  deemed 

'  E.g.,  the  Washington  &  Ohio  Railroad  in  1882  and  1883. 

*The  sales  of  the  Texas  Trunk  Railroad  are  almost  innumerable. 

’For  example,  after  having  been  sold  in  1875  on  foreclosure  of  the 
mortgage,  the  Alabama  &  Chattanooga  Railroad  was  sold  in  1876  to 
satisfy  the  receiver’s  certificates,  and  again  in  1877,  the  purchaser  in 
1876  having  defaulted.  9  Railroad  Gazette,  54 ;  10  Id,  56. 
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requisite,  that  it  is  often  easy  to  discover  an  irregularity 
that  invalidates  the  sale’  and  necessitates  a  repetition  of 
the  legal  process  and  a  great  extension  of  the  period  of 
the  ’  receivership.  Where  the  receivership  has  been 
established  for  the  purpose  of  conserving  the  property 
during  litigation,  all  the  delays  incident  to  litigation 
have,  of  course,  likewise  protracted  the  receivership. 
From  these  and  other  causes  receiverships  in  very  large 
numbers  have  extended  over  periods  of  from  five  to  ten 
years.  Some  have  gone  far  beyond  even  this  limit. 
The  most  extreme  case  on  record  in  this  country  is  that 
of  the  Vermont  Central  Railroad  which  was  held  by  re¬ 
ceivers  for  twenty-nine  years.’’  Of  railroads  now  in  the 
hands  of  receivers  one  has  been  in  that  condition  for 
nearly  eighteen  years,  and  another  for  more  than  twelve 
years.  These  roads  are  petty  affairs,  however,  (four 
miles  and  eight  miles,  respectively,)  and  neither  is 
operated  by  the  receiver,  one  being  leased  to  the 
Danville  &  Western  Railway,  and  the  other,  through 

*  Among  nianj’  illustrations,  one  of  tlie  most  striking  is  that  of  the 
Cleveland,  Mount  Vernon  &  Delaware  Railroad  which,  about  three 
months  after  the  foreclosure  sale,  was  delivered  by  the  receiver  to  the 
purchasers,  who  had  organized  as  the  Cleveland,  Akron  &  Columbus 
Railroad  Company,  and  who  operated  the  road  from  December  i, 
1881,  to  April  23,  1882,  when  the  sale  was  annulled  by  the  court  and 
the  road  returned  to  the  receiver,  who  retained  possession  nearly  four 
years  longer.  1883  Poor,  567  ;  31.  The  Lebanon 

Springs  Railroad,  after  being  in  a  receiver’s  hands  more  than  five 
years,  was  turned  over  to  the  New  York,  Rutland  &  Montreal  Rail¬ 
road  Company  in  1886,  but  in  1888  relapsed  into  a  receivership,  where 
it  still  remains. 

’  From  1855  to  1884.  After  being  out  of  the  courts  for  twelve  years, 
this  road,  now  the  Central  Vermont  Railroad,  entered  upon  another 
period  of  receivership  in  March  1896.  21  Railway  Age,  174. 
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a  special  agp'eement  with  the  receiver,  is  operated  by  the 
New  York  &  Greenwood  Lake  Railway,  a  part  of  the 
Erie  system,  which  owns  its  stocks  and  bonds.*  A  ma¬ 
jority  of  the  railroads  now  in  receiverships,  however, 
have  been  placed  there  during  the  last  three  years.^ 

The  table  on  the  following  page  shows  the  approxi¬ 
mate  duration  of  receiverships  established  during  the  last 
twenty-eight  years.  It  will  be  noticed  that,  excepting 
those  established  in  1872, 1873,  ^®75>  1891,  the  major¬ 

ity  lasted  less  than  three  years,  in  many  cases  less  than 
two  years,  and  all  created  in  1881  less  than  one  year.  It  is 
a  sufficiently  accurate  approximation  to  say  that  the  aver¬ 
age  duration  ’  has  been  between  two  and  three  years. 

Certain  judges  have  shown  a  decided  disposition  to 
bring  receivership  proceedings  to  a  close  as  rapidly  as 
possible.  The  table  does  not,  however,  disclose  any 
marked  growth  of  such  a  tendency. 

While  receiverships  are  sometimes  unduly  prolonged 
for  various  reasons,  it  is  the  usual  expectation  that  a  re¬ 
ceivership  will  end  as  soon  as  the  specific  purpose  for 
which  it  was  established  has  been  accomplished.  As 
the  great  majority  of  railroad  receiverships  are  formed 
as  preliminary  to  the  foreclosure  of  a  mortgage,  the 
usual  course  of  procedure  is  very  similar  in  most  in- 

’  Interstate  Commerce  Commission,  EiK^th  Annual  Report  on  Sta¬ 
tistics  of  Railways,  paj^es  177,  21 1. 

’  This  is  true  of  all  whose  mileage  exceeds  400  miles,  except  the 
Union  Pacific  and  Wisconsin  Central  systems,  and  the  Toledo,  St. 
Louis  &  Kansas  City  Railroad,  whose  receiverships  began  in  1893. 

’  The  most  recent  years  have,  of  course,  to  be  excluded  from  the 
calculation  since  sO  many  of  the  receiverships  begun  in  these  years 
have  not  yet  been  closed. 
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DURATION  OF  RECEIVERSHIPS. 


Ybar. 

No.  Established. 

Lasting  under 
one  year. 

One  year  and  un 
der  two. 

Two  years  an<l 
under  three. 
Three  years  and 
under  four. 

Four  years  and 
under  five. 

Five  years  and 
under  .six. 

Six  years  and  un¬ 
der  seven. 
Seven  years  and 
uiuler  eight. 

Eight  y  ears  and 
under  nine. 

Eleven  years  and 
under  twelve. 

Still  in  existence 
I  Jan.  1898.  1 

1870  .... 

3 

2 

•  !  I 

_ 

.  .  1  .  . 

1871  .... 

4 

I 

I 

I 

-  ■  '  I 

1872  .... 

4 

1 1 . . 

2 

I  I  .  . 

1873.  •  •  • 

10 

I 

3 

•  •  2 

I 

2  !  I 

1874  .... 

33 

6 

7 

5  4 

2 

5 

3  I 

1875  .... 

43 

4 

8 

8  7 

6 

4 

2  1 

2 

I 

1876  .... 

25 

9 

3 

4  :  3 

3 

1 

I  I 

1877.  .  .  . 

33 

5 

6 

10  1  3 

4 

2 

2  I 

1878  .... 

27 

4 

II 

5  ;  5 

I 

I 

1879.  .  .  . 

12 

5 

3 

2  1  I 

1 

.  .  i  .  . 

1880  .  .  . 

>3 

5 

3 

2  !  .  . 

2 

I 

1881  .... 

5 

5 

1882  .  .  . 

13 

.s 

2 

I  2 

I 

2 

1883.  .  .  . 

12 

6 

2 

2  I 

1 

1884  .  . 

40 

6 

13 

7  4 

5 

2 

.  .  3 

1885.  .  .  . 

44 

6 

II 

10  6 

3 

3 

I  I 

2 

I 

1886  ... 

12 

I 

7 

3  I 

1887  . 

10 

4 

2 

2  1 

I 

1888  .... 

22 

3 

7 

3  5 

1 

I 

I  . 

1 

1889  .... 

24 

8 

7 

5  1 

2 

.  .  I 

.  . 

1890  .... 

20 

3 

3 

6  3 

3 

I  .  . 

I 

1891  .... 

29 

4 

5 

3  4 

4 

4 

5 

1892  .... 

40 

7 

4 

10  6 

3 

10 

1893  .  . 

132 

12 

37 

26  25 

32 

1894  .... 

50 

9 

9 

II  1 

.  .  1 

21 

1895  ... 

32 

6 

1 1 

'5 

18^  .... 

39 

II 

.  .  1 

•  • 

28 

1897  .  . 

21 

4 

.  .  1  .  . 

i 

17 

Total  .  . 

.  • 

1 

132 

stances.  When  the  foreclosure  sale  takes  place,  the 
property  is  sometimes  purchased  by  another  company. 
But  more  commonly  it  is  bid  in  by  an  organization 
formed  especially  for  the  purpose  of  acquiring  the 
property.'  This  company  is  usually  formed  chiefly  if 

’  This  is  often  done  even  when  the  purchase  is  made  in  behalf  of 
another  company. 
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not  wholly,  by  the  bondholders  themselves.*  When  the 
conditions  of  the  sale  have  been  met  and  the  property 
passed  over  by  the  receiver,  the  new  *  company  carries  on 
the  business  simply  under  a  different  name.  Sometimes 
this  name  is  wholly  unlike  the  old  one,  but  more  often 
the  change  is  so  slight  as  not  to  attract  public  attention  ® 
or  necessitate  the  expense  of  repainting  all  the  rolli  ng 
stock  with  new  initials.^  Practically  the  receivership 
may  be  said  to  end  when  the  receiver  delivers  the 
property  to  the  purchasers,*  but  the  legal  discharge  of 
the  receiver  is  often  deferred  for  mouths  until  the  court 
has  approved  all  his  reports  and  accounts. 

In  some  cases,  however,  the  purpose  of  the  receiver¬ 
ship  is  accomplished  without  the  necessity  of  a  foreclo¬ 
sure  sale.  When  this  happens,  the  receivership  ends 

'  Sometimes,  however,  railroads  are  acquired  in  this  way  by  wholly 
different  interests. 

‘Sometimes  the  reorganization  is  completed  before  the  foreclosure 
sale,  and  the  new  company  takes  the  property  directly  from  the  re¬ 
ceiver  ;  sometimes  the  receiver  retains  control  after  the  sale  until  the 
reorganization  is  perfected,  which  may  he  some  months,  or  even 
years  ;  .sometimes  the  receiver  delivers  the  property  to  trustees  for  the 
purchasers,  who  hold  it  pending  the  completion  of  the  reorganization. 

‘The  favorite  device  is  merely  to  substitute  “railway”  for  “rail¬ 
road”  (or  vice  versa),  in  the  official  title  of  the  company:  as  the 
Philadelphia  &  Reading  Railroad,  reorganized  in  1896  as  the  Phila¬ 
delphia  &  Reading  Railway  ;  the  St.  Louis  &  San  Francisco  Railway, 
reorganized  in  1896  as  the  St.  Louis  &  San  Francisco  Railroad. 

*  For  example,  the  Indianapolis,  Bloomington  &  Western  Railway 

was  reorganized  in  1879  Indiana,  Bloomington  &  Western  Rail¬ 

way  ;  the  Battle  Creek  &  Bay  City  Railway  was  reorganized  in  1889  as 
the  Bay  City  &  Battle  Creek  Railway. 

*  Throughout  this  paper,  a  receivership  is  considered  as  ending  when 
the  receiver  surrenders  possession  of  the  property,  or  definitely  and 
finally  abandons  its  operation. 
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simply  by  the  receiver,  on  the  order  of  the  court,  restor¬ 
ing  the  property  to  the  company.  In  a  few  cases  it  is 
impossible  to  find  a  purchaser,  and  the  road  is  aban¬ 
doned.  In  the  case  of  receiverships  terminated  during 
the  last  twenty-five  years,  more  than  87  per  cent,  of  the 
railroads  involved  were  sold  under  foreclosure  and  re¬ 
organized,  nearly  eleven  per  cent,  were  restored  to  the 
old  companies  without  foreclosure,  and  less  than  two 
per  cent,  were  abandoned.' 

The  termination  of  the  receivership  has  not  always 
proved  final,  however.  It  is  a  noticeable  fact,  though 
perhaps  not  strange,  that  many  railroads  which  have 
gone  into  receiverships  in  recent  years  have  previously 
passed  through  receiverships. 

During  the  past  twenty-five  years  no  less  than  ninety- 
seven  railroads  have  gone  into  a  receivership  for  the 
second  time.''  Nor  are  these  all  roads  of  little  conse¬ 
quence,  but  include  such  important  systems  as  the  St. 
Louis  &  San  Francisco  Railway,  1875-6  ®  and  1893-6, 
the  Western  New  York  &  Pennsylvania  Railroad, 
1885-7  *  iS93“5)  Chesapeake  &  Ohio,  1875-8 

and  1887-8,  the  East  Tennessee,  Virginia  &  Georgia, 
1885-6  and  1892-4,  the  International  &  Great  Northern, 
1878-9  and  1889-92,  the  Missouri,  Kansas  &  Texas 

*  The  percentage  of  mileage  abandoned  is  less  than  one-seventh  of 
one  per  cent,  of  the  total  mileage  put  into  receiverships. 

’There  have  besides  been  great  numbers  of  roads  which,  after 
having  been  in  receiverships,  were  consolidated  with  other  roads, 
which  later  went  into  receiverships.  But  the  figures  given  above  in¬ 
clude  only  cases  in  which  the  identity  of  the  railroad  has  been  pre¬ 
served  during  the  period  intervening  between  the  two  receiverships. 

'  Then  known  as  the  Atlantic  &  Pacific  Railroad. 

*Then  called  the  Buffalo,  New  York  &  Philadelphia  Railroad. 
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Railway,  1874-6  and  1888-91,  the  Toledo,  St.  Louis  & 
Kansas  City  Railroad,  1883-6'  and  1893-,  and  the  Cen¬ 
tral  Vermont  Railroad,  1855-84^  and  1896-.  Twenty- 
six  roads  have  been  three  times  in  the  hands  of  receivers, 
and  a  remarkable  proportion  of  these  are  great  systems 
like  the  Philadelphia  &  Reading,  which  passed  through 
receiverships  1880-3,  1884-8  and  1893-6,  the  Erie 
Railway,  1859-61,^  1875-8  and  1893-5,^  the  New 
York  &  New  England  Railroad,  1870-1,®  1884-5 
1893-5,  and  the  Louisville,  New  Albany  &  Chicago, 
1857-9,®  1896-7.  The  railroad  which  now 

passes  under  the  unique  designation  of  the  “  Nypano,” 
with  a  mileage  exceeding  four  hmidred  miles,  has  enjoyed 
four  receiverships,^  in  1867-8,*  1869-71*  1874-80*  and 
1895-6 to  say  nothing  of  a  receiver  who  was  appointed 
in  1885,  but  never  succeeded  in  getting  possession  of 
the  railroad.  One  unfortunate  railroad"’  a  hundred 
miles  long,  in  Indiana,  has  on  six  occasions  been  under 
receivers  for  brief  periods." 

*  Under  the  title  of  the  Toledo,  CinciniiHti  &  St.  Louis  Railroad. 

’Then  known  as  the  Vermont  Central  Railroad. 

’  Under  the  title  of  the  New  York  &  Erie  Railroad. 

‘Then  the  New  York,  Lake  Erie  &  We.stern  Railway. 

“Then  called  the  Boston,  Hartford  &  Erie  Railroad. 

“Then  known  as  the  New  Albany  &  Salem  Railroad. 

’  So  also  have  the  Texas  Western  Narrow  Gauge  Railroad,  in  1878- 
81,  1884-5,  1886-90  and  1891-5,  and  the  Columbus,  Sandusky  &  Hock¬ 
ing  Railway  in  1885-9  Columbus  &  Eastern  Railroad),  in  1895, 

and  twice  in  1897. 

^  At  these  times  its  name  was  the  Atlantic  &  Great  Western. 

’Then  known  as  the  New  York,  Pennsylvania  &  Ohio  Railroad. 

“  Known  at  various  epochs  of  its  career  as  the  .\nderson,  Lebanon  & 
St.  Louis  Railroad,  the  Midland  Railway,  and  the  Chicago  &  South¬ 
eastern  Railway. 

In  1877-85,  1887,  twice  in  1892,  1893  and  1896-7. 
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EFFECTS  OF  RAILROAD  RECEIVERSHIPS. 

As  already  stated,  the  purpose  of  the  receivership  is 
to  conserve  the  property  pending  the  dissolution  of  the 
corporation  or  the  settlement  of  litigation.  In  ordinary 
cases  the  power  of  the  receiver  is  very  limited.  To  con¬ 
serve  the  property  has  commonly  been  held  to  mean 
only  to  guard  it  from  seizure  and  from  such  direct 
physical  injury  as  would  immediately  destroy  its  value. 
But  railroad  property  is  of  such  a  character  that  the 
courts  have  found  it  impossible  to  give  a  strict  construc¬ 
tion  to  the  term  “  conserve,  ”  or  to  limit  the  powers  of 
the  receiver.  The  larger  part  of  the  physical  property 
of  a  railroad  consists  of  its  right  of  way,  road-bed, 
bridges,  yards,  station-houses,  depots,  elevators,  stock- 
yards,  round-houses,  repair  shops,  tanks,  coal-sheds, 
fences,  gates,  etc.,  pretty  much  all  of  which  is  practically 
worthless  apart  from  the  .system.  It  is  essential,  there¬ 
fore,  in  order  to  preserve  any  assets  at  all,  to  keep  intact 
such  property  as  cannot  be  advantageously  detached 
from  the  rest  and  sold  separately.  That  is  to  say,  the 
integrity 'of  the  system  as  a  railroad  must  be  preserved. 

The  ravages  of  the  elements  cause  deterioration  as 
much  as  mere  use  of  railroad  property.  A  railroad  that 
should  be  simply  abandoned  for  a  number  of  months 
would  require  an  enormous  expense  to  prepare  it  for  opera¬ 
tion  again.  It  seems  therefore  to  involve  a  needless  hard- 
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ship  to  the  owners  of  the  property  to  require  that  it  lie 
idle,  when  a  steady  revenue  could  be  gained  from  its 
operation  without  very  greatly  increasing  the  expense 
that  would  be  necessary  merely  to  preserve  the  property 
from  destruction.  But  even  more  than  this,  a  large  element 
in  the  value  of  a  railroad  consists  of  the  patronage  it  has 
secured  both  in  the  way  of  miscellaneous  traffic  and  of 
definite  contracts  with  private  shippers  and  with  the 
post-office  department  and  express  companies.  All  this 
is  likely  to  be  forfeited  and  the  value  of  the  property  de¬ 
preciated  if  operations  are  suspended.  In  many  in¬ 
stances,  also,  the  retention  of  the  franchise  depends  on 
the  continuous  operation  of  the  road. 

For  these  and  perhaps  other  reasons  the  courts  have 
commonly  authorized  receivers  of  railroads  either  to 
operate  the  roads  themselves  or,  less  frequently,  to  pro¬ 
vide  for  their  operation  by  leasing  them  to  an  operating 
company.*  If  the  railroad  has  been  an  independent  one, 
the  receiver  is  commonly  authorized  to  operate  it ;  if  it 
has  been  previously  leased  by  another  company,  the  re¬ 
ceiver  is  likely  to  be  authorized  to  arrange  with  the 

*  For  instance,  of  192  roads  in  the  bauds  of  receivers,  June  30,  1894, 
137  were  operated  independently  by  the  receivers,  five  were  leased  by 
the  receivers  to  operating  companies,  five  were  not  in  operation  at 
all,  and  the  remainder  were  operated  by  the  receivers  of  systems  of 
which  they  formed  a  part.  Of  169  roads  in  the  hands  of  receivers, 
June  30,  1895,  136  were  operated  by  independent  receivers,  eight  were 
leased  by  the  receivers  to  operating  companies,  four  were  not  in  oper¬ 
ation,  and  twenty-one  were  parts  of  systems  in  receiverships.  Of  151 
roads  in  the  hands  of  receivers,  Jnne  30,  1896,  128  were  operated  by 
their  receivers,  three  were  leased  to  operating  companies,  fourteen 
were  operated  by  the  receivers  of  the  systems  to  which  they  belonged, 
and  six  were  not  in  operation. 
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lessees  for  its  continuous  operation.  The  rule  is  not  in¬ 
flexible,  however,  sometimes  an  independent  road  is 
leased  by  the  receiver  to  another  company,  and  some¬ 
times  a  leased  road  is  taken  away  from  the  lessee  by  the 
receiver  and  operated  independently.*  So  while  in  gen¬ 
eral  a  receiver  can  do  with  property  only  what  is  neces¬ 
sary  to  protect  it  from  actual  destruction,  a  railroad  re¬ 
ceiver  can  do  whatever  may  be  made  to  appear  to  the 
court  essential  to  the  safe  and  continuous  operation  of 
the  railroad.  Thus  when  a  receiver  is  appointed  for  a 
railroad,  one  of  the  first  things  he  is  usually  authorized 
to  do  is  to  institute  necessary  repairs.  Bridges  are  re¬ 
built,*  rotten  ties*  are  replaced,  flood  damages  are  re- 
repaired,^  above  all,  new  rails  are  substituted  for  those 
which  are  worn  out.  In  the  days  when  iron  rails  were 
still  generally  used,  the  new  rails  were  often  of  iron, 
perhaps  even  more  often  the  old  iron  rails  were  replaced 

•  For  example,  the  Wiscousin  Central  Railroad,  leased  April  i,  1890, 
to  the  Northern  Pacific  Railroad  for  99  years,  was  taken  from  the 
lessees  by  the  receiver,  September  26,  1893,  and  with  its  subsidiary 
lines,  has  since  been  operated  as  an  independent  system. 

*  The  receiver  of  the  Chicago  &  Atlantic  Railway,  in  the  year  1889- 
90,  took  out  III  condemned  bridges,  22  Railroad  Gazelle,  550;  the 
receiver  of  the  Cincinnati  &  Eastern  Railway,  in  1885-6,  renewed  or 
repaired  every  bridge  on  the  road,  18  Railroad  Gazette,  322  ;  etc.,  etc. 

*The  receiver  of  the  Indianapolis,  Bloomington  &  Western  Railway 
from  1874  to  1878  replaced  nearly  half  a  million  ties,  ii  Railroad 
Gazette,  206 ;  the  receiver  of  the  Houston  &  Texas  Central  Railway 
laid  more  than  300,000  ties  in  1885,  19  Railroad  Gazette,  272. 

‘  This  extended  even  to  the  building  of  miles  of  new  line, as  in  the  case 
of  the  Cairo  &  St.  Louis  Railroad  in  1878,  to  replace  roadbed  washed 
away  by  the  Mississippi  river,  10  Railroad  Gazette,  87.  The  receivers 
of  the  Savannah  &  Atlantic  Railroad  (18  miles)  in  1894  rebuilt  the 
whole  road,  most  of  which  was  washed  away  in  1893,  26  Railroad 
Gazette,  131,  396,  766. 
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with  more  serviceable  steel.'  Now  old  steel  rails  are 
often  replaced  with  new  ones  of  heavier  make. 

The  replacing  of  rails  is  not  confined  to  those  actually 
worn  out,  but  the  receiver  often  relays  whole  sections, 
sometimes  the  entire  road  with  new  steel.^.^  Often  the 
repairs  must  involve  great  expense,  for  w'hen  a  receiver¬ 
ship  has  not  come  on  quite  suddenly,  the  continued 
financial  stringency  has  very  likely  prevented  repairs 
being  made  for  a  long  time,  and  it  is  not  uncommon  for 
a  receiver,  on  taking  possession  of  a  railroad,  to  find  it 
in  such  a  dilapidated  condition  that  its  operation  is  ex¬ 
tremely  perilous,^  and  he  must  not  only  keep  up  current 
repairs,  but  institute  repairs  which  ought  to  have  been 
made  months  before, — indeed  many  elements  of  the 
property  which  might  earlier  have  been  repaired 
economically,  are  altogether  beyond  repair,  and  must  be 
entirely  rebuilt.* 

'The  Houston  &  Texas  Central  receiver  laid  135  miles  of  steel  rails 
in  1885  ;  the  receiver  of  the  Mobile  &  Ohio  Railroad  relaid  three-fifths 
of  the  527  miles  with  steel,  1875-83,  8  Railway  Age,  80  ;  the  receiver 
of  the  Texas  &  Pacific  Railway  laid  over  500  miles  of  steel  in  1887,  19 
Railroad  Gazette,  138,  659  ;  etc.,  etc. 

’  E.g.,  the  whole  of  the  Portland  &  Ogdtnsburg  Railroad  was  re 
laid  with  steel  by  the  receiver  in  1884,  16  Railroad  Gazette,  744  ;  the 
whole  of  the  Chicago  &  Iowa  Railroad  in  1879,  ii  Railroad  Gazette, 
408  ;  etc. ,  etc. 

’  For  instance,  business  had  been  almost  entirely  suspended  on  the 
Lafayette,  Muncie  &  Bloomington  Railroad  when  the  receiver  took 
possession  in  1877  ;  the  eastern  division  was  unfinished,  the  western 
division  so  tiepreciated  as  to  be  hardly  safe  to  run  trains,  10  Railroad 
Gazette,  398.  See  10  Railroad  Gazette,  417,  for  an  amusing  account 
of  the  condition  of  the  Philadelphia  &  Atlantic  Railway  when  the  re¬ 
ceiver  took  charge,  quoted  from  the  Philadelphia  Times. 

‘  The  Marietta  &  Cincinnati  Railroad,  for  example,  was  rebuilt  from 
one  end  to  the  other  (276  miles)  by  the  receiver,  1878-80,  20  Chicago 
Railway  Review,  610. 
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But  in  almost  innumerable  instances  the  work  has 
not  stopped  with  keeping  up  the  property  to  the  previous 
standard,  but  thousands  and  even  millions'  of  dollars 
have  been  expended  by  the  receivers  in  extensive  im¬ 
provements.  Not  only  have  iron  rails  been  replaced 
with  steel,  as  already  noted,  wooden  bridges  supplanted 
with  iron,  and  miles  of  track  ballasted,  but  great  quan¬ 
tities  of  rolling  stock  ^  have  been  added  to  the  equip¬ 
ment,  and  entirely  new  improvements  have  been  intro¬ 
duced  at  considerable  expense.  Roadbeds  have  been 
raised  and  levelled,*  ®  curves  straightened,*  stone  enbank- 
ments  built  to  protect  the  track.®  Differences  of  gauge 
have  hampered  the  interchange  of  traffic  with  connecting 
lines  ;  the  receiver  of  the  broad  gauge  Atlantic  &  Great 
Western  Railroad,  1877,  constructed  steam  hoists®  to 
facilitate  the  exchange  of  broad  and  standard  trucks  on 
cars  as  they  came  and  went  over  other  roads ;  the  re¬ 
ceiver  of  the  Erie  Railway  (5  ft.  gauge)  laid  a  third 

'|i,300,(X)0  was  thus  expended  by  the  Cairo,  Vincennes  &  Chicago 
Line  (266  miles)  in  1885,  \o  Railway  Age,  540;  $1,500,000  in  the  case  of 
the  Florida  Railway  &  Navigation  Co.,  1885-9,  Railroad  Gazette, 
135  ;  $4,5ix),ooo  for  betterment  and  new  equipment  by  the  receiver  of 
the  Missouri,  Kansas  &  Texas  Railway,  1888-91,  31  Railway  Review, 
375  :  $3,400,000  in  the  case  of  the  Baltimore  &  Ohio  Railroad  in  1896, 
to  buy  rolling  stock,  besides  $5,000,000  to  pay  preferred  claims  and 
to  improve  the  roadbed,  21  Railway  Age,  290. 

*The  receivers  of  the  Baltimore  &  Ohio  Railroad,  for  example, 
were  authorized  to  buy  at  one  time  5,000  fre  ght  cars  and  75  locomo¬ 
tives,  in  1896,  21  Railway  Age,  290. 

*  E.g.,  the  Texas  &  Pacific  Railway,  300  miles  in  1887,  19  Railroad 
Gazette,  138. 

‘  E.g.,  the  Baltimore  &  Ohio  Railroad  in  1896,  21  Railway  Age,  290. 

®E.g.,  the  Denver  &  Rio  Grande  Western  Railway  in  1885,  10  Rail¬ 
way  Age,  250. 

*  10  Railroad  Gazette,  118. 
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rail  over  a  considerable  portion  of  the  road  in  1876-7  to 
enable  standard  cars  of  other  lines  to  pass  over  his 
tracks.'  Others  have  not  been  content  with  these  de¬ 
vices,  but  have  reduced  ^  broad  gauge  or  widened  *  nar¬ 
row  gauge  tracks  to  standard,  changes  which  have 
necessitated  also  the  providing  of  new  trucks  ^  for  all 
the  rolling  stock  and  the  rebuilding  of  all  the  locomo¬ 
tives. 

Receivers  have,  further,  purchased  terminal  facilities  ;® 
they  have  completed  branch  lines®  and  extensions^  pre¬ 
viously  begun,  and  have  even  bought  subsidiary  roads.® 

'  8  Railroad  Gazette,  234  \  Id  ,  502.  _ 

’  E.)?.,  the  Eiist  Tennessee,  Virt^inia  &  Georgia  Railroad  changed 
from  five  foot  to  standard,  113  milts,  Selma  to  Meridian,  by  the  re¬ 
ceiver  in  1 886,  1 8  Railroad  Gazette,  305. 

’  E.g  ,  the  Galveston,  Sabine  &  St.  Louis  Railway  (38  miles)  in 
1886,  Poor’s  Manual  for  1887,  p.  741  ;  30  miles  of  the  Ohio  &  North¬ 
western  Railroad  in  1888,  13  Railway  Age,  838;  the  East  &  West 
Railroad  of  Alabama  ( 1 17  miles)  in  1889,  21  Railroad  Gazette,  349; 
the  East  Line  &  Red  River  Railroad  ^124  miles)  in  1892,  32 
way  Review,  187,  changed  from  three  feet  to  standard  gauge  by  their 
respective  receivers. 

‘Indeed,  the  change  from  tliree  feet  to  standard  gauge  usually  re¬ 
quires  the  substitution  of  new  rolling  stock  throughout ;  generally  the 
taking  up  of  both  rails  and  replacing  them  with  heavier  steel,  some¬ 
times  discarding  all  the  ties  for  longer  ones,  and  even  rebuilding  the 
bridges  and  widening  the  roadlied. 

‘The  Cairo  &  St.  Louis  Railroad  at  East  St.  Louis  in  1879,  ii  Rail¬ 
road  Gazette,  432 ;  the  Chicago,  Peoria  &  St.  Louis  Railway  at 
Springfield,  Ill.,  in  1895,  27  Railroad  Gazette,  41S;  etc.,  etc. 

•E.g.,  the  Harrison  branch  of  the  Flint  &  Pere  Marquette  Railway 
in  1879,  II  Railroad  Gazette,  530;  etc. 

’  .\s  the  Ohio  &  Northwestern  Railroad  in  1888,  13  Railway  Age, 
662  ;  the  Florida  Railway  &  Navigation  Company  in  1886,  18  Rail¬ 
road  Gazette,  1 18;  etc. 

*  .\s  the  Kansas  City  and  Pacific  Railway  (130  miles)  bought  by  the 
Missouri,  Kansas  &  Texas  receiver  in  1889,  21  Railroad  Gazette,  469. 
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Receivers  have  met  the  expense  of  tliese  repairs  and 
improvements,  ist,  by  devoting  to  such  purposes  net 
earnings*  which,  but  for  the  receivership,  would  have 
gone  to  pay  fixed  charges ;  2nd,  by  curtailing  the  ex¬ 
penses  and  thus  increasing  the  amount  of  net  earnings 
available  ;  ■  3rd,  by  far  the  commonest  method,  by  in¬ 
curring  indebtedness,  usually  in  the  form  of  receivers’ 
certificates.  Leases  of  other  railroad  properties  have 
sometimes  formed  part  of  the  assets  of  defaulting  com¬ 
panies.  These  leases  the  receiver  is  instructed  in  many 
cases  to  surrender  ;  but  not  always.  If  a  lease  is  profit¬ 
able  the  receiver  is  often  empowered  to  continue  the 
operation  of  the  leased  line.  But  a  few  receivers  have 
leased  and  operated  lines  not  previously  connected  with 
the  system. 

The  receivership,  when  wisely  managed,®  has  thus 

In  1S97  a  federal  court  authorized  the  receiver  of  the  Louisville, 
Evansville  &  St.  Louis  Cotisolidated  Railroad  to  acquire  the  New 
Albany  Belt  &  Terminal  Railroad,  37  Railway  Review,  142. 

*  The  extraordinary  expenditures  mentioned  in  connection  with  the 
Marietta  &  Cincinnati  Railroad  (note  4,  paj'e  in),  were  made  out  of  the 
net  earnings  of  the  road,  20  Railway  Review,  610;  the  receiver  of  the 
Chicago  &  Atlantic  Railway,  in  the  year  1889-90,  paid  $615,000  of 
ante-receivership  indebtedness,  $222,658  interest  in  the  Chicago  & 
We>tern  Indiana  Railroad,  balla-ted  seventy -six  miles  of  track  and 
made  the  other  improvements  noted  (note  2,  page  no,)  out  of  the 
earnings  of  the  road,  22  Railroad  Gazette,  550. 

*  Thus  in  1873-4  the  receiver  of  the  Gilman,  Clinton  &  Springfield 
Railroad,  after  three  months’  possession,  cut  running  expenses  down 
about  forty  per  cent.,  and  was  thus  able,  after  paying  back  wages  and 
taxes,  to  make  iniproveinents  out  of  the  net  earnings,  6  Railroad 
Gazette,  116. 

*  During  two  vears  (1871-3I  of  Mr.  Ingalls’s  receivership  of  the  In¬ 
dianapolis,  Cincinnati  &  Lafayette  Railroad,  the  whole  floating  debt 
{$2,000,000)  was  paid,  current  expenses  met,  and  improvements 
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proved  the  salvation  of  many  pieces  of  railroad  property.’ 
The  public  has  been  benefited  by  the  substitution  of 
well  equipped  and  administered  traffic  lines  for  inferior 
ones,  and  while  the  stockholders  and  creditors  have  had 
nominally  to  relinquish  some  of  their  claims,  the  actual 
value  of  their  holdings  has  not  in  all  cases  necessarily 
relatively  diminished.  On  the  other  hand,  no  doubt 
money  has  been  unwisely  expended,  as  it  has  in  all  sorts 
of  enterprises,  so  that  the  value  of  some  railroads  is  less 
than  the  cost  of  their  improvements.  This  condition  of 
things,  however,  is  peculiar  neither  to  railroads  in  dis¬ 
tinction  from  other  property,  nor  to  railroads  managed 
by  receivers  as  distinguished  from  other  railroads.  The 
reasonable  ground  of  complaint  here  is  that  so  often 
these  improvements  are  made  virtually  at  the  expense 
of  those  who  have  no  voice  in  the  matter.^ 

It  would  at  first  seem  to  be  quite  a  remarkable  method 
of  conserving  the  property  to  order  part  of  it  to  be 
destroyed.  Yet  this  has  sometimes  been  done.  Besides 
cases  already  noticed  ®  where  the  railroad  was  abandoned 
altogether,  there  have  been  numerous  instances  in  which 
receivers  have  been  ordered  to  destroy  portions  of  the 

made ;  forty  per  cent,  more  cars  and  thirty  per  cent,  more  enjjines 
were  in  good  running  order,  i  Railway  Monitor,  56.  The  debt  of  the 
Rio  Grande  Railroad  was  entirely  cleared  off  in  the  nine  years  of  the 
receivership,  1875-84,  16  Railroad  Gazette,  38. 

*  See  an  interesting  article  in  21  Railway  Age,  99,  on  “  The  Evo¬ 
lution  of  a  Bankrupt  Road.” 

’Where  receivers’ certificates,  made  a  first  lien  on  property,  are 
issued  to  an  amount  in  excess  of  the  increase  in  the  value  of  the  prop¬ 
erty  which  the  proceeds  of  the  certificates  occasion,  the  value  of  the 
other  securities  is,  of  course,  correspondingly  decreased. 

’  Pages  89,  106. 
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line  while  continuing  to  operate  others.*  Few  acts  of 
receivers  are  less  open  to  criticism  than  these,  however, 
as  such  acts  seem  to  have  been  confined  to  pieces  of 
property  for  which,  obviously,  there  was  no  public 
necessity,  and  which  could  never  be  operated  except  at 
a  heavy  loss. 

Perhaps  the  farthest  departure  from  the  earlier  idea 
of  the  receivership  is  seen  in  the  building  of  new  rail¬ 
roads  by  receivers.  Although  no  very  great  portion  of 
the  railroad  mileage  of  the  country  has  been  built  by 
receivers,  *  the  practice  is  not  uncommon.  Even  as 
early  as  1858-9  the  receivers  of  the  Columbus,  Piqua  & 
Indiana  Railroad  built  thirty  miles  or  more  of  railroad.* 
Recently  for  a  long  time  not  a  year  has  passed  without 
the  building  of  some  few  miles  of  railroad  by  receivers, 
though  in  no  year  has  such  construction  reached  three 
per  cent,  of  the  total  construction  for  the  year,  and  has 

‘The  receiver  of  the  New  Orleans  &  Southern  Railroad,  for  example, 
was  ordered  in  1896  to  tear  up  the  20  miles  of  track  from  Belaire  to 
Bohemia,  La.,  although  the  remainder  (45  miles)  was  still  to  be  kept 
intact,  23  Railway  Age,  19.  The  receiver  of  the  Wichita  &  Western 
Railway,  on  his  own  petition,  was  authorized  in  1896  to  take  up  the 
rails  for  40  miles  from  Pratt  to  Mulliiiville,  Kansas,  and  to  improve  the 
other  80  miles  from  Wichita  to  Pratt.  The  abandoned  portion  was 
parallel  to  another  railroad,  and  had  not  been  oj)eraled  for  a  year, 
while  the  last  ten  years  of  its  operation  involved  the  loss  of  over  a 
million  dollars,  22  Railway  Age,  214,  500. 

’  The  receiver  of  the  St.  Paul  &  Pacific  Railroad,  St.  Vincent  Exten¬ 
sion,  constructed  104  miles  in  1873-4,  6  Railroad  Gazette,  100;  the 
receiver  of  the  Missouri,  Kansas  &  Texas  Railway  built  73  miles, 
1888-91,  31  Railway  Review,  375  ;  but  very  few  receivers  who  have 
done  any  railroad  building  at  all  have  constructed  more  than  ten  or 
fifteen  miles. 

’16  American  Railroad  Journal,  555. 
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usually  been  much  less  than  one  per  cent.  Some  com¬ 
paratively  unimportant  roads  have  been  almost  wholly 
built  by  the  receivers,*  and  as  noted  above, ^  it  has  come 
to  be  a  recognized  expedient  for  a  company  having 
difficulty  in  providing  for  the  building  of  a  road  to  se¬ 
cure  the  appointment  of  a  receiver  for  the  purpose  of 
facilitating  the  construction.^  And  nearly  all  railroads 
which  have  been  built,  either  in  whole  or  in  part,  by  re¬ 
ceivers  are  roads  which  were  in  process  of  construction 
at  the  time  of  the  receiver’s  appointment.^ 

The  tendency  to  railroad  consolidation  in  recent  years 
has  attacted  much  attention.  The  foreclosures  which  so 
frequently  accompany  a  receivership  of  course  offer  many 
opportunities  for  great  systems  to  acquire  feeders  or  com¬ 
peting  lines.  Some  systems  have  been  quite  largely 
built  up  in  this  way,  and  very  many  more  have  added 
something  to  their  mileage  as  the  result  of  receiverships. 
On  the  whole,  however,  receiverships  have  resulted  in 
the  road  being  absorbed  in  a  great  system  in  much  fewer 
instances  than  might  be  supposed.*  Doubtless  in  many 

*  The  Ulue  Springs,  Orange  City  &  Atlantic  Railroad  in  1887,  Poor’s 
Manual  for  1887,  p.  662  ;  the  Memphis,  Selma  &  Brunswick  Railroad 
in  18S5,  17  Railroad  Gazette,  335. 

’  Page  90. 

*  Funds  for  building  a  road  may  sometimes  be  raised  by  receivers’ 
certificates  where  they  could  not  be  secured  on  ordinary  mortgage 
bonds,  since  no  method  has  yet  been  discovered  for  adding  later  liens 
which  will  take  precedence  of  the  receivers’  certificates. 

*  A  notable  exception  is  the  Mobile  &  Ohio  Railroad,  which  was  ex¬ 
tended  21  miles  from  Columbus  to  East  Cairo.  Ky.,  a  more  desirable 
terminus,  in  1881  during  the  receivership.  13  Railroad  Gazette,  545. 

*  In  a  very  large  number  of  cases  railroads  have  emerged  from  re¬ 
ceiverships  and  at  a  later  date  have  been  absorbed  into  large  systems 
where  these  subsequent  absorptions  cannot  be  fairly  considered  as  the 
result  of  the  receivership. 
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cases  properties  which  have  gotten  into  the  hands  of  re¬ 
ceivers  have  been  bonght  np  in  the  interests  of  persons’ 
who  also  had  great  interests  in  other  railroads.  Bnt  the 
cases  where  a  road,  after  being  sold  by  a  receiver,*  has 
been  bonght  by  a  great  system  or  leased  to  it,  or  in  any 
other  way  has  become  connected  with  it  in  a  definite 
corporate  capacity,  are  not  sufficiently  nnmerons  to  make 
such  a  fate  appear  by  any  means  the  general  rule. 

The  former  Wabash,  St.  Louis  &  Pacific  Railway  be- 
gan®  with  the  reorganization  of  the  Toledo,  Wabash  & 
Western  Railway  which  came  out  of  a  receivership  with 
628  miles  of  line  in  1877  ;  as  the  result  of  other  receiver¬ 
ships  the  Peoria,  Pekin  &  Jacksonville  Railroad  (83 
miles),  and  the  Havana  and  Decatur  branches  (132  miles) 
of  the  Indianapolis,  Bloomington  &  Western  Railway 
were  added  to  it  in  1879,  the  Toledo,  Peoria  &  Warsaw 
Railway  (247  miles),  the  Chicago  &  Paducah  Railroad 

*  The  former  so-called  “  Gould  System  ”  of  railroads,  for  example. 
This  was  a  system  only  in  the  sense  that  Jay  Gould  owned  a  con¬ 
trolling  interest  in  the  different  railroads  which  composed  it. 

’  The  very  numerous  instances  where  railroads  have  been  sold  under 
foreclosure  without  ever  getting  into  a  receivership,  are  not  considered 
in  this  paper  at  all. 

’Several  other  railroad  systems  Of  some  importance  have  developed 
from  the  nucleus  of  a  single  railroad  reorganized  after  a  receivership  : 
notably  the  Chicago,  St.  Paul,  Minneapolis  &  Omaha  Railway,  oper¬ 
ating  1,492  miles,  is  a  reorganization  of  the  We.st  Wisconsin  Railway 
(178  miles),  after  the  receivership  of  1877-8.  The  Pacific  Railroad  of 
Missouri  (284  miles),  after  the  receivership  of  1875-6  developed  into 
the  Missouri  Pacific  Railway,  now  controlling  5,640  miles.  The  Atlan¬ 
tic,  Mississippi  &  Ohio  Railroad  (428  miles),  was  reorganized  after  the 
receivership  of  1876-81  as  tl  _•  Norfolk  &  Western  Railroad,  which 
operated  1,577  miles  in  1894.  The  Boston,  Hartford  &  Erie  Railroad 
(113  miles),  was  reorganized  after  the  receivership  of  1870-1  as  the 
New  York  &  New  England  Railroad,  which  operated  545  miles  in  1894. 
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(165  miles),  and  the  Springfield  &  Northwestern  Rail¬ 
road  (45  miles),  were  added  in  1880,  and  the  Cairo  & 
Vincennes  Railroad  (157  miles)  in  1881.  This  case  is 
an  unusual  one,  however.  It  is  surpassed  only  by  the 
Southern  Railway,  a  reorganization  in  1894  of  the  Rich¬ 
mond  &  Danville  Railroad  (145  miles),  which  had  been 
in  the  hands  of  receivers  for  two  and  a  half  years ;  the 
Southern  Railway  then  obtained  control,  as  soon  as  they 
emerged  from  the  receiverships,  of  the  Columbia  & 
Greenville  Railroad  (199  miles),  the  East  Tennessee, 
Virginia  &  Georgia  Railway  (1247  iniles),  the  Louisville 
Southern  Railroad  (123  miles),  the  Charlotte,  Columbia 
&  Augusta  Railroad  (191  miles),  in  1894,  the  Asheville 
&  Spartanburg  Railroad  (66  miles)  and  the  Atlanta  & 
Florida  Railway  (103  miles)  in  1895,  the  Georgia 
Pacific  Railway  (555  miles)  in  1896,  the  Northern 
Division  Cumberland  &  Ohio  Railroad  (27  miles)  in 
1897,  the  Hartwell  Railroad  (10  miles)  and  the  Memphis 
&  Charleston  Railroad  (292  miles)  in  1898.' 

Only  a  few  other  existing  systems  have  acquired 
more  than  two  or  three  additions*  as  a  direct  result  of 

*  Both  the  Wabash  and  ttie  Southern  systems,  however,  embraced 
considerable  additional  niileajje  wlticn  hail  not  previously  been  in  re¬ 
ceiverships. 

’  Atnonj^  the  more  important  single  additions  to  railroad  systems  as 
the  direct  result  of  receiverships  are  the  Rockford,  Rock  Island  &  St. 
Louis  Railroad  (279  miles),  acquired  by  the  “  Burlington  ”  system  in 
1877,  the  West  Shore  Railroad  (472  miles),  added  to  the  New  York 
Central  system  in  18S6,  the  New  York,  Cliicago  &  St.  Louis  Railway 
{the  “Nickel  Plate,”  503  miles),  added  to  the  Lake  Shore  system  in 
1889,  the  Cairo,  Vincennes  &  Chicago  Line  (266  miles),  added  to  the 
‘Big  Four”  system  in  1889,  the  Chicago  &  Atlantic  Railway  (250 
miles),  added  to  the  Erie  system  in  1890,  the  Richmond  &  Allegheny 
Railroad  (249  miles),  added  to  the  Chesapeake  &  Ohio  Railway  in 
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receiverships.  The  Louisville  &  Nashville  Railroad, 
obtained  a  part  (46  miles)  of  the  Louisville,  Pa¬ 
ducah  &  Southwestern  Railroad  in  1877,  the  Selma  & 

1  Gulf  Railroad  (40  miles)  and  the  New  Orleans,  Mo¬ 

bile  &  Chattanooga  Railroad  (141  miles)  in  1880,  the 
Paducah,  Tennessee  &  Alabama  Railroad  (119  miles) 
and  the  Tennessee  Midland  Railroad  (135  miles)  in 
1895,  and  the  Middlesborough  Belt  Railroad  (22  miles) 
in  1896.  The  Southern  Pacific  Company,  gained 
control  of  the  Oregon  &  California  Railroad  (475  miles) 
in  1887,  the  Oregonian  Railway  (155  miles)  in  1890, 
the  Portland  &  Willamette  Valley  Railway  (29  miles) 
in  1892,  and  the  San  Gabriel  Valley  Rapid  Transit 
Railway  (18  miles)  in  1893.  The  Union  Pacific  sys¬ 
tem  gained  the  Kansas  Pacific  Railway  (677 
miles)  and  the  St.  Joseph  &  Denver  City  Railroad  (227 
miles)  in  1879,  the  Denver  Pacific  Railway  (106  miles) 
in  1880,  and  the  Hastings  &  Grand  Island  Railroad 
(27  miles)  in  1885.  The  Illinois  Central  Railroad 
secured  the  Gilman,  Clinton  &  Springfield  Rail- 
■  road  (in  miles)  in  1877,  the  Havana,  Rantoul  &  East- 

^  ern  Railroad  (76  miles)  and  the  Champaign,  Havana  & 

'  1888,  the  Ciiicinnsiti,  Washington  &  Baltimore  Railroa'l  (281  miles), 

added  to  the  Baltimore  &  Ohio  system  in  1889,  the  St.  Louis,  Ft  Scott 
&  Wichita  Railroad  (310  miles),  a  Ided  to  the  .Missouri  Pacific  system 
i  in  1887,  the  New  York  &  New  England  Railroad  (361  miles),  added 

to  the  New  York,  New  Haven  &  Hartford  Railroad  in  1895,  the 
Shenandoah  Valley  Railroad  (253  miles),  added  in  1890  to  the  Norfolk 
&  Western  Railroad,  which  also  gained  the  Scioto  Valley  Railway 
(132  miles)  the  same  year,  and  the  Chicago  &  Lake  Huron  Railroad 
(232  miles),  added  in  1880  to  the  Grand  Trunk  system,  which  has  now 
also  practically  absorbed  the  Central  Vermont  Railroad  (403  miles), 
though  the  receivers'.iip  of  the  latter  has  not  yet  closed. 
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Western  Railroad  (130  miles)  in  1887,  the  Chesapeake, 
Ohio  &  Southwestern  Railroad  (351  miles)  in  1896,  and 
the  Owensboro,  Falls  of  Rough  &  Green  River  Rail¬ 
road  (42  miles)  and  the  Short  Route  Railway  Transfer 
(i  54  miles)  in  1897. 

When,  however,  a  large  system  has  gone  into  a  re¬ 
ceivership,  the  result  has  sometimes  been  just  the 
reverse, — that  is,  the  system  has  been  disintegrated,  and 
some  of  the  parts  have  continued  an  independent  exist¬ 
ence,  while  others  have  been  absorbed  by  other  systems. 
The  most  striking  illustration  of  this  tendency  is 
furnished  by  the  Wabash,  St.  Louis  &  Pacific  Rail¬ 
way,  to  which  alhxsion  has’  just  been  made.  The 
Atchison,  Topeka  &  Santa  Fd  system  was  partially 
dismembered  through  the  receivership  of  1895-6 
by  the  segregation  of  the  St.  Louis  &  San  Francisco 
Railway,  operating  1,328  miles,  and  the  Colorado  Mid¬ 
land  Railroad,  operating  350  miles.  The  Union  Pacific 
system  was  radically  reduced  through  the  receivership 
by  the  separate  reorganization  of  the  Oregon  Railway 
&  Navigation  Company  (1,059  miles),  and  the  Oregon 
Short  Line  &  Utah  Northern  (1,480  miles).  It  now 
seems  probable,  however,  that  these  roads,  as  well  as  the 
“  Gulf”  lines  (1,523  miles)  and  most  of  the  numerous 
branches  will  soon  be  restored  to  the  system.  The 
Richmond  &  Danville  system,  comprising  2,733  miles, 
went  to  pieces  as  a  result  of  the  receivership  of 
1892-4,  but  the  parts  were  quickly  gathered  up  with 
others  into  the  Southern  Railway,*  a  still  larger  system. 

*  Sec  page  1 19. 
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The  receivership  of  the  Toledo,  Cincinnati  &  St.  Louis 
Railroad,  1883-6,  resulted  in  sloughing  off  parts  of  the 
system,  reducing  the  mileage  from  782  to  450,  which 
was  reorganized  as  the  Toledo,  St.  Louis  &  Kansas  City 
Railroad.  The  mileage  operated  by  the  Chicago,  Peoria 
&  St.  Louis  Railway  was  reduced  from  412  to  222  miles 
by  the  receivership  of  1893-6.* 

The  breakiug  up  of  systems  has  not  always  been  the 
rule,  however,^  as  witness  the  receivership  of  the  Texas 
&  Pacific  Railway  in  1885  and  the  numerous  receiver¬ 
ships  of  the  Denver  &  Rio  Grande,  the  Missouri,  Kansas 
&  Texas,  and  the’  Erie  and  Reading  systems.* 

A  topic  which  has  received  about  as  much,  if  not  as 
discriminating  attention  as  any  in  connection  with  re¬ 
ceiverships,  is  the  matter  of  rate-cutting.  It  has  been 
rather  common  to  attribute  a  large  share  of  the  troubles 
which  have  vexed  the  railroad  world  in  the  way  of  rate¬ 
cutting  to  those  roads  which  were  being  operated  by  re¬ 
ceivers.  There  is  no  doubt  that  abundant  evidence  is 
to  be  had  which  seems  to  point  in  this  direction.  Many 
receivers  have  refused  to  enter  into  combinations*  with 

*  2  r  Railway  ^ge,  99. 

’'The  loss  to  the  Northern  Pacific  system,  through  the  receivership 
of  1895-6,  of  the  Wisconsin  Central  lines  (986  miles),  has  already 
been  mentioned,— see  note  i,  page  no. 

*  Though  its  receivership  is  not  yet  terminated,  the  Central  Vermont 
system  has  already  surrendered  the  Rutland  Railroad  ( 135  miles)  and 
the  Ogdensburg  &  Lake  Champlain  Railroad  ( 127  miles),  28  Railroad 
Gazette,  349 ;  23  Railway  Age,  236. 

‘  During  the  spring  of  1896  the  Norfolk  &  Western  Railroad,  then 
in  the  hands  of  a  receiver,  was  the  only  trunk  line  which  refused  to 
enter  the  Joint  Traffic  Association.  In  the  same  year  the  Toledo,  St. 
Louis  &  Kansas  City  Railroad  refused  to  join  this  association,  and  the 
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competing  lines  to  maintain  rates.  Doubtless  receivers 
have  both  openly  and  secretly  countenanced  cutting  of 
rates. ‘  On  the  other  hand  instances  are  no  less  numer¬ 
ous  of  receivers  joining  with  the  managers  of  other  lines 
to  prevent  rate-cutting,  sometimes  forming  agreements 
to  maintain  rates,  and  sometimes  even  joining  in  the 
organization  of  pools.^  Attempts  to  keep  up  rates  have 

receiver  olitained  an  injiinclion  to  prevent  inetiibers  of  the  association 
from  boycotting  the  road  on  account  of  this  refusal.  But  the  receiver 
of  the  Baltimore  &  Ohio  Railroad  joined  the  association. 

'  Not  to  burden  the  paper  with  any  attempt  at  enumeration  it  may 
suffice  to  mention  a  few  illustrations,  taken  at  random  over  a 
period  of  twenty  years.  In  1876  the  Erie  Railway,  then  in  a  receiver’s 
hands,  stimulated  its  passenger  traffic  enormously  by  making  a  rate 
from  New  York  to  Buffalo,  and  I9  for  the  round  trip.  Under  the  re¬ 
ceivership  of  1S83  tile  Toledo,  Cincinnati  &  St.  Louis  Railroad  made 
a  rate  from  Toledo  to  St.  Louis  $3.40  less  tlian  the  rate  by  other  lines  ; 
in  1885  the  same  road  was  so  generally  believed  to  be  cutting  freight 
rates  that  it  had  ti>  secure  a  temporary  injunction  forbiilding  the 
Michigan  Central  Railroad  from  refusing  freight  believed  to  have  been 
taken  at  cut  rates.  In  1887  the  Western  Passenger  Association  found 
that  the  Wabash,  St.  Louis  &  Pacific  Railway  was  cutting  Chicago-St. 
Louis  rates  of  passenger  fare  $2.50  through  scalpers,  and  asked  Re¬ 
ceiver  McNulta  to  have  it  stopped,  19  Railroad  Gazette,  462.  In  1895 
the  receivers  of  the  Atchison,  Topeka  &  Santa  Railroad  were  taken 
to  task  by  the  Interstate  Commerce  Commission  for  making  through 
rates  from  Chicago  to  Colorado  points  lower  than  to  intermediate 
points,  28  Railroad  Gazette,  55. 

*  For  instance,  the  receiver  of  the  Denver  &  Rio  Grande  Railroad  in 
1884  agreed  with  the  Denver  &  New  Orleans  Railroad  to  maintain 
rates  between  Denver  and  Pueblo,  16  Railroad  Gazette,  6u.  As  early 
as  1877  the  receivers  of  the  Illinois  &  St.  Louis  Bridge  were  author¬ 
ized  by  the  court  to  pool  with  the  Wiggins  Ferry  Company,  26  Rail¬ 
road  Gazette,  529.  In  1878  the  Indianapolis,  Cincinnati  &  Lafayette 
and  the  Layfayette,  Muncie  &  Bloomington  Railroads,  both  being 
operated  by  receivers,  formed  with  the  Wabash  and  Louisville,  New 
Albany  &  Chicago  Railway  a  pool  on  all  through  business  east  from 
Lafayette,  10  Railroad  Gazette,  387  ;  the  receiver  of  the  Indianapolis, 
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indeed  brought  the  receivers  into  conflict  with  State 
regulations  in  respect  to  maximum  rates.*  But  the 
instances  of  either  sort  mentioned  in  the  notes,  and 
scores  of  others  which  might  be  added,  do  not  show  any 
clear  line  of  distinction  to  exist  in  this  matter  between 
railroads  in  receiverships  and  the  same  or  other  roads 
out  of  receiverships. 

This  much  may  be  said,  however,  that  the  same  causes 
which  have  led  to  rate-cutting  have  often  brought  the 
rate-cutting  roads  into  receiverships,  and  the  rate-cutting 
has  frequently  been  continued  after  the  receivership  was 

Cincinnati  &  Lafayette  Railroad  had  already  agreed  to  pool  with  the 
Cincinnati,  Hamilton  &  Dayton  Railroad  all  the  freight  and  passenger 
earnings  between  Cincinnati  and  Indianapolis,  9  Railroad  Gazette,  248. 
In  1877  the  receiver  of  the  Kansas  Pacific  Railway  agreed  to  pool  with 
the  Atchison,  Topeka  &  Santa  P'd  Railroad  on  all  competitive  busi¬ 
ness,  9  Railroad  Gazelle,  380.  In  the  following  year  the  United  States 
Circuit  Court  approved  the  Kansas  Pacific  receiver's  pooling  agree¬ 
ment  with  the  Union  Pacific  Railroad,  the  Omaha  Bridge  and  the 
Colorado  Central  Railroad,  10  Railroad  Gazette,  314.  The  receiver  of 
the  Houston,  East  &  West  Texas  Railway  pooled  all  Texas  business 
with  competing  lines  in  1885,  17  Railroad  Gazette,  These  and 

hosts  of  other  instances  preceded,  of  course,  the  prohibition  of  pools 
iu  the  Interstate  Commerce  Act  of  1887.  The  agreement  for  the 
division  of  traffic  iu  1894  by  the  Southern  Railway  &  Steamship  Asso¬ 
ciation,  of  which  several  roads  in  receiverships  were  members,  was 
held  by  the  Interstate  Commerce  Commission  (Report  for  1894,  p.  25) 
to  amount  practically  to  a  pooling  agreement.  Several  receivers  were 
members  of  the  Trans-Missouri  Freight  Association  recently  dissolved. 

*  As,  e.  g.,  the  receiver  of  the  Vicksburg  &  Meridian  Railroad,  who 
was  ordered,  in  1886,  in  accordance  with  the  order  of  the  Railroad 
Commissioner  of  Mississippi,  to  reduce  fares  to  three  cents  per  mile, 
and  such  rates  seeming  to  prove  unreniuuerative,  the  federal  court  au¬ 
thorized  the  receiver  to  fix  rates  at  such  a  figure  as  to  pay  running  ex¬ 
penses  and  give  six  per  cent,  profit  on  the  cash  value  of  the  road,  and 
to  submit  the  rates  to  the  Railroad  Commission.  18  Railroad  Gazette, 
413.  825. 
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established.  The  leading  motive  to  rate-cutting  is  of 
course  the  hope  of  getting  business  away  from  competi¬ 
tors  and  securing  business  which  would  not  be  carried  at 
all  at  higher  rates.  The  temptation  to  the  practice  is 
naturally  felt  the  most  strongly  by  roads  which,  from 
the  fact  of  their  having  less  direct  routes  or  being  unable 
to  offer  as  good  accomodations  as  their  rivals,  are  at  a 
disadvantage  *  in  competing  for  business.  These  same 
disadvantages  have  often  brought  the  road  into  bank¬ 
ruptcy,  and  so  it  has  come  about  that  the  same  roads 
have  frequently  been  in  the  lists  of  receiverships  and 
among  the  worst  sinners  in  the  matter  of  rate-cutting, 
without  the  former  being  in  any  way  the  cause  of  the 
latter.  Indeed  the  allegation  that  receivers  have  been 
largely  responsible  for  rate-cutting  is  usually  based  on 
the  a  priori  assumption  that  the  bankrupt  roads,  being 
relieved  from  the  necessity,  for  a  time,  at  least,  of  paying 
fixed  charges,  are  able  to  take  business  at  rates  which 
solvent  roads  could  not  afford  to  take.  But  there  is  no 
advantage  to  the  insolvent  roads  in  cutting  rates  unless 
they  thereby  increase  their  net  receipts,  and  if  the  low¬ 
ering  of  the  rates  accomplishes  this,  the  case  is  no  differ¬ 
ent  with  the  insolvent  from  what  it  is  with  a  solvent 
road.  If  two  railroads  have  been  built  where  one  was 
adequate  to  handle  the  business,  the  result  must  be 
disastrous  to  at  least  one,  and  the  building  of  unneces¬ 
sary  roads  has  been  one  of  the  worst  features  of  Ameri¬ 
can  railroad  history.  But  the  evil  has  been  an  inevitable 
result  of  the  very  existence  of  the  superfluous  roads,  and 
*  But  some  famous  rate  wars  have  been  inaugurated  by  strong  roads. 
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not  of  any  peculiarity  generally  connected  with  receiv¬ 
ers’  management. 

As  a  general  rule  the  appointment  of  a  receiver  does 
not  directly  affect  most  of  the  railroad’s  employees.  If 
the  road  is  operated  by  a  lessee,  the  receiver  has  no  di¬ 
rect  dealings  with  the  employees ;  if  the  receiver 
operates  the  road  himself,  he  must  have  a  large  body  of 
men  acquainted  with  railroad  service,  and  usually  those 
who  are  already  in  the  employ  of  the  company  are  ob- 
viouidy  the  most  available.  It  is  customary,  therefore, 
for  a  receiver,  on  taking  possession  of  the  property,  to 
publish  a  notice  declaring  that  all  persons  previously  in 
the  employ  of  the  company  will  retain  their  positions 
unless  otherwise  notified  by  him  ;  and  such  changes  as 
he  does  make  rarely  go  beyond  a  few  of  the  general 
offices. 

But  sometimes  the  employees  come  immediately  to 
realize  that  they  are  working  under  a  different  regime. 
When  financial  embarrassments  have  brought  about  the 
receivership,  the  employees’  pay  is  often  heavily  in  ar¬ 
rears.  When  a  receivership  is  established,  the  receiver 
is  commonly  directed  to  apply  the  earnings  to  payment 
of  wages  before  paying  any  of  the  fixed  charges,  even 
where  the  wages  are  not  protected  by  positive  statute.’ 
Even  as  early  as  1859  a  federal  circuit  court  directed 
that,  before  any  revenue  of  the  company  *  for  which  the 
receiver  was  appointed,  could  be  diverted  to  pay  bonds, 

*  The  statute  in  New  York  (Revised  Statutes,  1896,  p.  669)  declares 
wages  of  employees  to  be  preferred  claims. 

®  The  Central  Ohio  and  Steubenville  &  Indiana  Railroads,  15  Amer¬ 
ican  Railroad  Journal,  475,  598. 
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all  debts  to  employees  and  to  persons  who  had  advanced 
money  for  current  expenses  or  payment  of  interest, 
should  be  paid.  The  reasons  for  such  a  practice  were 
reviewed  by  Judge  Drummoud  of  the  federal  circuit 
court  in  1878  in  the  case  of  the  receivership  of  the  In¬ 
dianapolis,  Bloomington  &  Western  Railway,*  Finally 
the  principle  was  reaffirmed  by  the  Supreme  Court  the 
same  year  iu  the  receivership  of  the  Chicago,  Danville 
&  Vincennes  Railroad.  Chief  Justice  Waite  based  the 
decision  partly  on  public  policy,  but  also  on  the  equities 
of  the  case.  On  the  latter  point  he  said  :  “  The  mortga¬ 
gee  has  his  strict  rights  which  he  may  enforce  in  the 
ordinary  way.  If  he  asks  no  favor,  he  need  grant  none. 
But  if  he  calls  upon  a  court  of  chancery  to  put  forth  its 
extraordinary  powers  and  grant  him  purely  equitable 
relief,  he  may  with  propriety  be  required  to  submit  to 
the  operation  of  a  rule  which  always  applies  in  such 
cases,  and  do  equity  in  order  to  get  equity.”^ 

Where  the  revenues  are  insufficient  to  pay  the  wages, 
the  court  is  apt  to  authorize  the  receiver  to  incur  a  debF 
iu  order  to  keep  up  wage  payments,  sometimes  even 
directing  the  issuance,  for  this  purpose,  of  receivers’  cer¬ 
tificates  *  which  become  a  first  lien  on  all  the  property. 

‘  Turner,  et  al.,  v.  I.  B.  &  W.  R’y  Co.,  et  at.,  8  Biss.,  U.  S.,  315. 

*  FosiHck  V.  Schall,  99  U.  S.,  335. 

^  E.g.,  the  Denver  &  Rio  Grande  Railway,  1884,  16  Railroad  Ga¬ 
zette,  543  :  the  Chicago  &  Great  Southern  Railway,  1885,  10  Railway 
556,  etc. ,  etc. 

the  Indianapolis  &  St.  Louis  Railroad,  1882,  14  Railroad 
Gazette,  385  ;  the  Indianapolis,  Bloomington  &  Western  Railway, 
1877,  9  Railroad  Gazette,  400 ;  the  Atchison,  Topeka  and  Santa 
Railroad,  1894,  26  Railroad  Gazette,  557. 
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The  appointment  of  a  receiver  indeed  not  only  leads 
often  to  promptness  in  paying  current  wages,  but  fre¬ 
quently  to  the  clearing  up  of  arrears,’  sometimes  of  long 
standing,’’  the  personal  property  of  the  company  some¬ 
times  being  sacrificed  for  this  purpose.” 

But  the  resources  at  a  receiver’s  command  are  not  al¬ 
ways  sufficient  to  bring  an  insolvent  road  to  solvency 
even  so  far  as  the  current  expenses  are  concerned. 
Wages  may  still  fall  behind,’  and  receivers  may  be  un¬ 
able  to  pay  them.  It  is  sometimes  impossible  for  the 
receivers  to  float  any  paper,  and  they  have  been  obliged 
to  pay  employees  in  receivers’  certificates,®  which,  under 
such  circumstances,  were  practically  of  no  value. 

‘  E.  g.,  the  Atlantic  &  Pacific  Railroad  in  1875,  7  Railroad  Gazette, 
481  ;  the  Indianapolis,  Cincinnati  and  L/afayette  Railroad,  1876,  9 
Railroad  Gazette,  126  ;  the  Louisville,  Paducah  &  Southwestern  Rail¬ 
road,  1876,  8  Railroad  Gazette,  374. 

*  The  law  of  Wisconsin  (1885,  Ch.  48),  makes  wages  of  employees 
for  three  months,  and  that  of  Utah  (1896,  Ch.  XLIX),  for  one  year 
prior  to  the  receivership,  a  preferred  debt.  See  also  note  3  page  63. 

*  E.  g.,  the  Chicago,  Indiana  &  Eastern  Railway,  1896,  21  Railway 
Age,  51. 

*In  1874,  when  the  Springfield  &  Illinois  Southeastern  Railway  was 
about  to  be  sold  under  foreclosure,  some  of  the  employees  struck  for 
four  months’  pay  which  they  feared  could  not  be  collected  if  the  re¬ 
ceiver  was  permitted  to  sell  the  road,  6  Railroad  Gazette,  378.  When 
all  the  employees  on  the  eastern  division  of  the  Chicago  &  Lake  Huron 
Railroad  struck,  in  1875,  four  months’  back  wages  were  due,  7  Rail¬ 
road  Gazette,  225.  In  1877  all  the  employees,  and  in  i88i  the  freight 
trainmen  on  the  Illinois  Midland  Railway  struck,  demanding  back 
pay,  9  Railroad  Gazette,  342 ;  13  Id.,  433.  The  same  was  true  of 
freight  crews  on  the  Buffalo,  New  York  &  Philadelphia  Railroad  in 
1885,  17  Railroad  Gazette,  399. 

®  Strikers  on  the  New  York  &  Oswego  Midland  Railroad  in  1874 
complained  that  the  receivers’  certificates  in  which  they  were  paid 
were  worthless,  6  Railroad  Gazette,  86. 
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The  efforts  of  receivers  to  bring  expenses  within  the 
revenues,  also,  often  lead  to  wage  reductions,'  sometimes 
of  a  very  serious  character,  or  to  an  even  more  serious 
lengthening  of  the  working  day,''  perhaps  oftener  still  to 
a  radical  cutting  down  of  the  working  force,  throwing 
great  numbers  of  employees  out  of  work  altogether.® 
Sometimes  the  more  rigid  discipline  of  the  receiver  has 
had  a  similar  effect.^ 

In  some  respects  rights  and  interests  of  employees  have 
been  peculiarly  guarded®  under  receiverships.  The 

‘  A  strike  on  the  Erie  Railway  in  1877  was  occasioned  by  reduction 
of  wages  ten  per  cent.,  ordered  by  the  receiver,  9  Railroad  Gazette, 
284.  Even  after  a  strike  in  1876  the  engineers  on  the  Indianapolis, 
Bloomington  &.  Western  Railway  were  obliged  to  accept  a  ten  per 
cent,  reduction,  though  they  gained  some  reduction  in  the  number  of 
miles  constituting  a  trip,  8  Railroad  Gazette,  335.  Some  freight  train 
men  on  the  Buffalo,  New  York  &  Philadelphia  Railroad  who  struck 
in  1885  had  had  their  wages  reduced  25  per  cent,  by  the  receiver,  17 
Railroad  Gazette,  399.  The  receiver  of  the  Denver,  Leadville  &  Gun¬ 
nison  Railwaj’,  on  taking  charge  in  1S94,  reducer!  the  wages  of  all  em¬ 
ployees,  26  Railroad  Gazette,  572. 

’  4,500  employees  were  affected  by  the  order  of  the  receivers  of  the 
Baltimore  &  Ohio  Railroad  in  1896,  increasing  the  hours  of  daily  labor 
for  shopmen  from  eigiit  to  ten,  21  Railway  Age,  150. 

’  E.g.  the  receiver  of  the  Toledo,  Cincinnati  &  St.  Louis  Railroad, 
18S5,  tlirew  twenty  crews  out  of  work  by  abandoning  trains,  10  Rail¬ 
way  Age,  29  ;  the  receiver  of  the  Wabash,  St.  Louis  &  Pacific  Rail¬ 
way  in  tS86  closed  the  shops  at  Springfield,  dismissing  three  hundred 
men,  18  Railroad  Gazette,  85  ;  etc.,  etc. 

*  The  receiver  of  the  Pacific  Railroad  of  Missouri  in  1877  dismi.ssed 
conductors  who  were  alleged  to  have  stolen  $80,000  in  a  year  from  the 
company,  13  Railway  Review,  23,  130. 

“Judge  Powers  decided  in  1879,  in  the  case  of  the  Portland  & 
Ogdensburg  Railroad,  Vermont  Division,  that  under  the  Vermont  law 
a  laborer’s  lien  on  the  personal  property  of  a  r.dlroad  is  not  affected 
under  a  receivership,  but  is  a  claim  even  ahead  of  the  receiver’s  cer¬ 
tificates,  II  Railroad  Gazette,  665. 
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United  States  court  which  appointed  the  receiver  of  the 
Atlantic  &  Pacific  Railroad  forbade  (1896)  his  black¬ 
listing  members  of  the  American  Railway  Union/ 
Judge  Treat  of  the  federal  court  iu  1885  stopped  the  at¬ 
tempt  of  his  receiver  to  deduct  three  per  cent,  attorney’s 
fees  from  receiver’s  certificates  with  which  he  paid  the 
employees  of  the  St.  Louis  Coal  Railroad.^  The  Supreme 
Court  of  Minnesota^  in  1895  prevented  the  receiver  of 
the  Minneapolis  &  St.  Louis  Railway  from  escaping 
liability  for  injuries  to  employees  on  the  plea  that  the 
“  fellow-servant  act  ”  *  of  Minnesota  did  not  specify  re¬ 
ceivers  among  those  subject  to  its  provisions. 

In  general  it  may  be  said  that  employees  of  a  railroad 
in  the  hands  of  a  receiver  have  ready  at  hand  a  court  of 
arbitration  to  which  they  can  easily  appeal,  and  which 
has  peremptory  power  to  enforce  its  decisions.  Many 
appeals  of  this  sort  have  been  made,*  in  some  of  which 
the  employees  gained  their  petitions  in  whole®  or  in  part,’^ 

*  Chicago  Record,  June  13,  1896. 

’  17  Railrod  Gazette,  391. 

’  Mikkelson  v.  Truesdale,  65  Northwestern  Reporter,  260. 

‘  General  Statutes,  1894,  \  2701. 

*  The  most  important  case,  and  one  of  absorbing  interest  is  that  of 
the  Union  Pacific  employees  in  1894,  a  very  full  account  of  which  may 
be  found  in  the  official  report  of  Ames,  et  at.  v.  Union  Pacific  Rail¬ 
way  Company,  et  at.,  62  P'ed.  Rep  ,  7.  Next  to  this  may  be  mentioned 
the  case  of  the  Central  of  Georgia  Locomotive  Engineers  reported  in 
Waterhouse,  et  at.  v-  Comer,  55  Fed.  Rep.,  149. 

*  As  in  the  case  of  the  Louisville,  Cincinnati  &  Lexington  Railroad, 
whose  receiver  ordered  a  ten  per  cent,  reduction  of  wages,  i  Aug. 
1877,  but  on  the  representations  of  a  committee  of  employees,  the 
chancellor  ordered  the  reduction  rescinded,  9  Railroad  Gazette,  342. 

^  In  the  strike  on  the  Denver  and  Rio  Grande  Railway  in  1885,  the 
shopmen  at  Denver  and  Salida  petitioned  the  judge  of  the  United 


/ 


Effects  of  Railroad  Receiverships.  13 1 

and  when  they  failed,  had  at  least  a  prima  facie  justifi¬ 
cation  '  of  the  refusal  furnished  them. 

On  the  other  hand  some  federal  courts^  have  refused  to 
recognize  any  claim  of  the  employees  to  arbitration,  and 
the  United  States  Circuit  Court  for  the  Eastern  District 
of  Pennsylvania  in  1895  went  so  far  as  to  permit  the 
receiver  of  the  Philadelphia  &  Reading  Railroad  *  to 
promulgate  a  rule  that  no  one  would  be  employed  by 
him  who  was  a  member  of  a  labor  organization  unless 
he  would  agree  to  withdraw  therefrom. 

But  along  with  the  special  protection  to  their  rights 
and  privileges,  employees  of  railroads  in  the  hands  of 
receivers  are  also  subject  to  special  responsibilities  and 
limitations.  These  arise  chiefly  out  of  the  fact  that  “  it 
is  well  established  that  a  court  will  punish  as  for  con¬ 
tempt,  all  interference  with  the  operation  of  a  line  of 
railroad  which  is  being  managed  by  its  receiver.”  *  In 
consequence  of  this,  as  long  age  as  1874,®  and  frequently 
since,  striking  employees  have  been  punished  both  by 

States  Circuit  Court,  wlio  decided  that  the  charges  of  unfair  treatment 
were  not  substantiated,  but  recommended  the  receiver  not  to  discharge 
any  men  because  of  their  going  out  on  the  strike,  17  Railroad 
Gazette,  368. 

*  The  court  refused  to  set  aside  the  wage  schedule  enforced  by  the 
receiver  of  the  Toledo,  St.  Louis  &  Kansas  City  Railroad  in  1894,  but 
commended  the  500  employees  who  filed  the  petiiicn  for  doing  so  in¬ 
stead  of  striking,  26  Railroad  Gazette,  91  ;  similarly  in  the  case  of  a 
ten  per  cent,  reduction  of  wages  by  the  receiver  of  the  Cincinnati, 
New  Orleans  &  Texas  Pacific  Railway  in  1894,  62  Fed.  Rep.,  17. 

’  In  re  Sea.  L.  S.  &  En.  Ry.  Co.,  61  Fed.  Rep.,  541. 

*  Platt  V.  P.  &  R.  R  Co.  et  al.,  65  Fed.  Rep.,  660. 

*  Beach’s  Commentaries  on  the  Law  of  Receivers,  J  336. 

*  New  York  &  Osw’ego  Midland  Railroad,  6  Railroad  Gazette,  86. 
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fine  and  by  imprisonment  *  for  contempt  of  court  in  in¬ 
terfering  with  the  operation  of  railroads  in  the  hands  of 
receivers,  a  summary  sort  of  procedure  not  applicable 
against  railroad  employees  generally.  In  the  United 
States  Court  for  the  Eastern  District  of  Wisconsin,  Judge 
Jenkins  went  even  farther  than  this,  Dec.  13,  1893,  and 
issued  an  injunction  *  restraining  the  employees  of  the 
Northern  Pacific  Railroad,  about  twelve  thousand  in 
number,  from  “  combining  and  conspiring  to  quit,  with 
or  without  notice,  the  service  of  the  receivers,  with  the 
object  and  intent  of  crippling  the  property  in  their 
custody  or  embarrassing  the  operation  of  the  railroad, 
and  from  so  quitting  the  service  of  said  receivers,  with 
or  without  notice,  as  to  cripple  the  property  or  prevent 
or  hinder  the  operation  of  said  railroad.”  A  second 
writ  of  injunction  was  issued  Dec.  22,  1893,  containing 
in  addition  a  clause  enjoining  all  persons  from  “  ordering, 
recommending,  approving  or  advising  others  to  quit  the 
service  of  the  receivers  of  the  Northern  Pacific  Rail¬ 
road  Company  on  Jan  i,  1894,  or  at  any  other  time.” 
On  mature  consideration,  however,  this  extraordinary 
clause  was  withdrawn  on  petition  of  the  principal  labor 


‘Both  the  Vice  Chancellor  of  New  Jersey  and  the  United  States 
Circuit  Court  at  Pittsburgh  in  1877  imposed  fines  of  $50  to  |ioo  on 
strikers  and  imprisoned  them,  the  latter  for  90  days  and  the  former  dur¬ 
ing  the  pleasure  of  the  court,  for  contempt  in  stopping  trains  of  the 
Central  Railroad  of  New  Jersey,  9  Railroad  Gazette,  390,  410 ; 
rioters  who  stopped  trains  of  the  Indianapolis,  Cincinnati  &  Lafayette 
Railroad  at  Indianapolis,  the  same  year,  were  imprisoned  90  days  for 
contempt  by  the  United  States  Circuit  Court,  9  Railroad  Gazette,  367 ; 
etc. 

’19  Railway  Age,  209. 
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organizations  among  the  employees.  The  court,  how¬ 
ever,  refused  to  modify  the  original  injunction  forbidding 
the  employees  from  quitting  the  service  of  the  receivers. 
An  appeal  was  consequently  carried  to  the  United  States 
Circuit  Court  of  Appeals,  which,  Oct.  i  1894,  over¬ 
ruled  the  court  below,  on  the  ground  that  an  equity  court 
should  not  intervene  by  injunction  to  compel  the  affirma¬ 
tive  performance  of  a  contract.* 

The  general  traveling  and  shipping  public  have  not 
been  directly  affected,  to  any  great  extent,  by  the  matter 
of  receiverships.  In  1884  the  receivers  of  the  Wabash, 
St.  Louis  &  Pacific  Railway  repudiated  tickets  purchased 
prior  to  the  receivership,  and  were  upheld  by  the  United 
States  Circuit  Court.^  A  somewhat  similar  case  occurred 
ill  the  receivership  of  the  Marietta  &  North  Georgia 
Railway.  The  company  had  contracted  with  a  marble 
company  to  carry  marble  between  two  points,  allowing 
the  same  to  be  stopped  over  at  an  intermediate  point  to 
be  dressed,  and  then  carried  to  the  destination  without 
extra  charge,  the  entire  charge  for  freight  being  paid  in 
advance.  When  the  road  went  into  a  receivership  in 
1891,  the  United  States  Circuit  Court  decided  that  the 
receiver  could  not  be  compelled  to  transport  the  marble 
from  the  intermediate  point  to  the  destination,  although 
the  freight  had  been  paid  for  such  transportation  before 
the  appointment  of  the  receiver.® 

But  very  few  receivers  have  shown  any  disposition  of 

'  Artliur  V.  Oakes,  24  U.  S.  Appeals,  239. 

’  16  Railroad  Gazette,  560 ;  \T  Id.,  815. 

•  Cent.  Trust  Co.  v.  M.  &  N.  G.  R’y  Co.,  51  Fed.  Rep.  15. 
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this  sort.  For  the  most  part  the  operation  of  the  rail¬ 
roads  has  gone  forward  without  any  interruption  what¬ 
ever,  and  in  substantially  the  same  manner  as  before,  so 
far  as  public  accommodations  are  concerned.  Few  trav¬ 
elers,  except  as  they  might  read  the  news  in  the  papers, 
would  discover  that  a  receiver  had  been  put  in  charge. 
The  public  doubtless  has  occasional  cause  for  complaint, 
but  these  causes  have  seldom  differed  either  in  nature  or 
in  degree  from  causes  of  complaint  against  the  manage¬ 
ment  of  the  same  railroads  by  their  owners.^  Indeed  the 
appointment  of  a  receiver  has  sometimes  led  to  the 
resumption  of  operations  of  a  road  which  had  been  tem¬ 
porarily  abandoned,  and  in  the  few  cases  of  the  opposite 
sort,  the  receiver  has  seldom  abandoned  a  road  on  which 
there  was  any  considerable  traffic. 

The  difficulty  of  the  public  in  connection  with  receiv¬ 
erships  has  come  mainly  when  injuries  were  sustained  or 

*  For  example,  in  1885,  the  Stamlarcl  Oil  Company,  by  threats  of 
withdrawing  its  patronage  and  building  a  pipe-line,  induced  the  re¬ 
ceiver  of  the  Marietta  &  Cincinnati  Railroad  to  make  an  agreement  to 
charge  all  other  shippers  35  cents  per  barrel  on  oil  from  Macksburg  to 
Marietta,  Ohio,  while  a  rate  of  only  10  cents  per  barrel  was  charged 
the  Standard  Oil  Company,  and  further,  the  receiver  agreed  to  retain 
only  10  cents  on  each  barrel  delivered  by  other  shippers,  and  turn  over 
the  other  25  cents  to  the  Standard  Oil  Company.  This  particular 
receivership,  however,  was  in  the  jurisdiction  of  Judge  Baxter  of  the 
United  States  Circuit  Court,  who  did  not  regard  the  interest  of  the 
Standard  Oil  Company  as  paramount  to  all  public  interests.  He  dis¬ 
charged  the  receiver  who  made  this  agreement,  and  appointed  another 
in  his  place.  Judge  Baxter  characterized  the  agreement  as  “  discrim¬ 
ination  so  wanton  and  oppressive  it  could  hardly  have  been  accepted 
by  an  honest  man,  and  a  judge  who  would  tolerate  such  a  wrong,  or 
retain  a  receiver  capable  of  perpetrating  it,  ought  to  be  impeached  and 
degraded  from  his  position.”  Trustees  v.  C.  &  M.  R.  R.  Co.  et  al.,  31 
j  Fed.  Rep.,  689. 
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other  causes  for  damages  arose.  Notwithstanding  some 
statute  requirements,  certain  courts  have  displayed  won¬ 
derful  ingenuity  in  evading  the  law  and  securing  practi¬ 
cal  immunity  from  the  duties  and  responsibilities  of 
common  carriers  for  their  receivers.  Persons  having 
claims  against  railroads  for  damages  have  consequently 
found  considerable  difficulty  in  securing  their  rights 
from  receivers.  The  chief  cause  has  been  the  pernicious 
rule,  all  but  universal,'  that  a  receiver  could  not  be  sued 
except  on  permission  of  the  court  which  appointed  him. 
In  the  early  practice  it  was  very  rare  indeed  that  leave 
was  given  to  sue  a  receiver  in  a  court  of  law.  The 
result  was  that  the  plaintiffs  had  to  present  their  claims 
often  at  great  expense  at  a  distant  and  inaccessible  point, 
and  the  litigation  was  all  concentrated  in  the  equity  side 
of  the  court,  where  the  suitor  was  denied  a  trial  by  jury, 
although  his  demand  was  a  purely  legal  one  and  not  a 
matter  in  equity  at  all.  One  having  a  demand  against 
a  railroad  receiver  was  required  to  assert  it  by  filing  a 
petition  of  intervention,  which  was  referred  to  the  master 
of  the  court,  whose  report  and  the  exceptions  thereto 
would  at  some  time  come  up  for  consideration  by  the 
court.'' 

In  April  1884,  Judge  Caldwell,  then  judge  of  the 
United  States  District  Court  for  the  Eastern  District  of 
Arkansas,  whose  name  has  been  preeminently  associated 
with  the  reform  of  abuses  in  connection  with  receiver¬ 
ships,  adopted  a  rule®  that  receivers  appointed  by  his 

*  Except  in  the  Uniteil  States  Courts  since  1887. 

’  30  American  Law  Review,  161  fF. 

*  Dow  V.  Memphis,  &c..,  R.  Co.,  20  Fed.  Rep.,  260. 
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court  might  be  sued  in  any  court  of  competent  jurisdic¬ 
tion  without  leave.  A  few  years  later  this  principle 
was  embodied  in  the  third  section  of  the  Act  of  March  3, 
1887,'  and  hence  became  binding  on  all  federal  courts. 
It  leaves  the  suit  subject  to  the  general  equity  jurisdic¬ 
tion  of  the  court  in  which  the  receiver  was  appointed, 
“  so  far  as  the  same  shall  be  necessary  to  the  ends  of 
justice.”  ^  “  The  judgment  of  the  State  Court  is  con¬ 

clusive  as  to  the  amount  of  the  debt,  but  the  time  and 
mode  of  its  payment  must  be  controlled  by  the  court 
appointing  the  receiver.”  ^  For  “  the  right  to  sue  the 
receiver  in  the  State  court  would  be  of  little  utility  if 
its  judgment  could  be  annulled  or  modified  at  the  dis¬ 
cretion  of  the  court.  It  is  open  to  the  receiver  to  cor¬ 
rect  the  errors  of  the  inferior  courts  of  the  State  by  an 
appeal  to  the  supreme  court  of  the  State.  But  this 
[federal]  court  is  not  invested  with  appellate  or  super¬ 
visory  jurisdiction  over  the  State  courts,  and  cannot 
annul,  vacate  or  modify  their  judgments.”  * 

One  of  the  most  flagrant  attempts  to  shut  out  credi¬ 
tors  from  securing  their  rights,  was  in  connection  with 
the  receivership  of  the  Texas  &  Pacific  Railway.  In 
discharging  the  receiver,  Oct.  31,  1888,  the  United 
States  Circuit  Court  for  the  Eastern  District  of 
Louisiana  “  ordered  that  all  claims  against  the  receiver 
as  such  up  to  said  31st  of  Oct.  1888,  be  presented  and 
prosecuted  by  intervention  prior  to  Feb.  i,  1889,  and 


>  24  Stat.,  Ch.  373,  p.  554. 

»  24  stat.,  Ch.  373,  p.  554. 

*Cent.  Trust  Co.  v.  St.  L.  A.  &  T.  R’y  Co.,  41  Fed.  Rep.,  551. 
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if  not  so  presented  by  that  date,  that  the  same  be  barred, 
and  shall  not  be  a  charge  on  the  property  of  said  com¬ 
pany,”  ’  thus  endeavoring  by  judicial  fiat  to  outlaw  all 
claims  after  the  lapse  of  only  three  months.  The  Su¬ 
preme  Court  of  Texas,  however,  has  enforced  claims 
against  the  company  at  a  later  date,*  refusing  to  honor 
this  order,  especially  as  the  requirement  that  claims  be 
prosecuted  by  intervention  is  plainly  an  explicit  viola¬ 
tion  of  the  Act  of  Congress  permitting  suits  against  a 
receiver  to  be  brought  in  any  court  of  competent  juris¬ 
diction. 

The  public  in  organized  capacity  as  the  state  have 
some  occasion  to  complain  of  the  management  of  re¬ 
ceivers.  Although  it  is  a  well  established  principle  that 
receivers  operating  railroads  are  common  carriers,  some 
courts  have  shown  a  disposition  to  manage  railroads 
utterly  regardless  of  all  laws  for  the  regulation  of  rail¬ 
roads,  where  the  law  does  not  expressly  specify  receivers 
among  those  subject  to  the  provisions  of  the  act.^  Even 
before  the  Act  of  March  3,  1887,  which  directs  receivers 
operating  railroads  to  conform  to  the  legal  regulations 
of  the  States  in  which  the  property  is  situated,  some 
judges  governed  themselves  by  the  very  obvious  principle 
of  justice  on  which  this  law  is  based.®  And  since  that 

*  Texas  &  P.  R’y  Co.  v.  Johnson,  76  Texas,  421. 

’  To  remedy  such  an  abu.se  the  legislature  of  Massachusetts  was 
obliged  to  enact  a  special  law  prohibiting  the  obstruction  of  highways 
by  the  receivers  and  assigns  of  railroad  corporations.  Acts  of  1895,  Ch. 
173- 

*  For  example.  Judge  Deady,  in  1885,  ordered  the  receiver  of  the 
Oregon  &  California  Railroad  to  obey  the  law  of  Oregon  limiting  pas¬ 
senger  fares  to  four  cents  per  mile  and  freight  rates  to  those  in  effect 
I  Jan.  1885,  and  forbidding  discriminations,  10  Railway  Age,  327. 
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time  a  federal  court  decided  in  August  1890,  that  “the 
receiver  of  a  railroad  in  Florida,  where  discrimination  in 
freight  rates  is  a  criminal  offense,  has  no  right  to  make 
such  a  discrimination.”  *  But  in  other  instances  it  has 
suited  the  pleasure  of  federal  courts  to  put  themselves  to 
considerable  trouble  to  interfere  with  the  enforcement  of 
valid  State  laws  in  so  far  as  they  applied  to  railroads  in 
the  hands  of  receivers  of  the  federal  courts. 

From  1889  the  South  Carolina  Railway,  and  from 
1892  the  Richmond  &  Danville  system,  operating  1,419 
miles  of  railroad  in  the  State  of  South  Carolina — con¬ 
siderably  more  than  half  the  total  railroad  mileage  of 
the  State — were  operated,  until  1894,  by  receivers  ap¬ 
pointed  by  the  United  States  Circuit  Court  for  the  Dis¬ 
trict  of  South  Carolina.  On  the  claim  that  the  taxes 
were  excessive  in  amount,  the  receivers,  under  the  direc¬ 
tion  of  the  court,  refused  to  pay  the  taxes  for  1890-1, 
amounting  to  about  $100,000,  and  the  taxes  for  1891-2, 
amounting  to  about  $60,000.’'  In  conformity  to  the  law 
of  the  State,  several  county  treasurers  issued  tax  execu¬ 
tions,  and  the  sheriffs  proceeded  to  seize  certain  property 
of  the  railroads.  On  the  order  of  the  federal  court  the 
sheriffs  were  arrested  and  fined  for  contempt  of  court, 
and  imprisoned  until  the  fines  should  be  paid.  On  ap¬ 
plication  for  a  writ  of  habeas  corpus  the  Supreme  Court 

*  Cutting  V.  Fla.  Ry.  &  Nav.  Co.,  43  Fed.  Rep.,  747. 

’  The  facts  of  the  case  are  detailed  at  length,  and  the  general  subject 
of  receiverships  is  discussed  in  a  memorial  of  the  Legislature  of  South 
Carolina  to  the  Congress  of  the  United  States,  published  in  28  Ameri¬ 
can  Law  Review,  161-195  ;  see  also  the  Supreme  Court’s  decision.  In 
re  Tyler,  149  U.  S.,  164. 
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of  the  United  States  sustained  the  Circuit  Court  in  com¬ 
mitting  the  sheriffs  for  contempt.  But  the  decision  of 
the  Supreme  Court  declared  that  property  in  the  hands 
of  a  receiver  “  is  not  thereby  rendered  exempt  from  the 
imposition  of  taxes  by  the  government  within  whose 
jurisdiction  the  property  is,  and  the  lien  of  the  taxes  is 
superior  to  all  other  liens  whatsoever ;  ”  and  that  it  is 
“  the  imperative  duty  of  the  court  to  recognize  as  par¬ 
amount,  and  to  enforce  with  promptness  and  vigor,  the 
just  claims  of  the  authorities  for  the  prescribed  contribu¬ 
tion  to  the  State  and  municipal  revenues,  and  when  con¬ 
troversies  arise  as  to  the  legality  of  the  tax  claims,  there 
ought  to  be  no  serious  difficulty  in  adjusting  such  con¬ 
troversies  upon  proper  suggestion.”  Unfortunately, 
however,  the  State  of  South  Carolina,  under  the  decision, 
has  no  means  of  holding  the  court  to  its  “  imperative 
duty,”  ‘  and  the  receivers  were,  fora  long  time,  sustained 
by  the  Circuit  Court  in  their  refusal  to  pay  taxes,  simply 
because  the  State  had  at  its  command  no  adequate  means 
to  compel  payment.^ 

The  same  court  also  instructed  its  receivers  to  ignore 
the  dispensary  law  of  South  Carolina,  and  transport  spir¬ 
ituous  liquors  in  defiance  of  that  law.®  Certain  State 
constables  were  indiscreet  enough  to  seize  without  a 
warrant  some  liquors  which  were  being  transported  in 

'  “  Property  in  the  hands  of  a  receiver  of  a  federal  court  cannot  be 
reached  by  proceedings  for  the  collection  of  state  taxes,  without  the 
consent  of  such  court.”  In  re  Tyler,  13  Supreme  Court,  785  ;  149 
United  States,  164;  Oakes  a/,  v.  Myers,  68  Fed.  Rep.,  807. 

’  A  settlement  was  finally  made  in  regard  to  the  taxes,  and  the 
roads  have  been  put  into  the  hands  of  the  corporations  which  pur¬ 
chased  them  at  the  foreclosure  sales. 

'  The  facts  of  this  case  are  also  detailed  in  the  memorial  to  which 
reference  was  made  above,  note  2,  page  138. 
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violation  of  the  law,  and  thus  put  themselves  in  a  posi¬ 
tion  where  their  conduct  could  not  be  sustained  on  aj>- 
peal  to  the  Supreme  Court  of  the  United  States.  But 
the  receivers,  in  their  general  policy  of  lawlessness,  have 
attempted  no  justification  of  themselves,  but  have  simply 
relied  on  the  fact  that  defects  in  our  laws  enable  federal 
judges,  who  are  so  disposed,  to  be  effective  shields  to  pre¬ 
vent  certain  criminals  being  brought  to  justice  by  the 
State. 


CHAPTER  IV. 


THE  FUTURE  OF  RAIEROAD  RECEIVERSHIPS. 

In  considering  suggestions  for  alleviating  the  evils  of 
receiverships,  certain  fundamental  facts  must  be  kept  in 
mind  which  are  commonly  overlooked  in  discussion  of 
these  matters.  In  the  first  place  the  railroad  system  of 
the  United  States  is  already  for  the  most  part  constructed. 
The  railroad  mileage  of  the  United  States  is  nearly  as 
great  as  that  of  all  the  rest  of  the  world  combined.  Sev¬ 
eral  States  of  the  United  States  have  even  more  miles  of 
railroad  in  proportion  to  their  area  than  the  best-supplied 
countries  of  Europe.  It  would  therefore  seem  perfectly 
obvious  that  many  suggestions  which  might  be  of  great 
value  to  a  country  just  entering  upon  an  era  of  railroad 
development,  would  be  quite  impracticable  for  the  United 
States.  Our  railroad  system  has  developed  in  many  re¬ 
spects  very  differently  from  what  might  have  been  de¬ 
sired,  but  it  has  been  built,  and  it  cannot  now  be  torn  up 
and  built  over  again.  The  problem  is,  how  to  make  the 
best  of  what  we  have. 

In  the  second  place,  a  very  large  number  of  the  rail¬ 
roads  of  the  country  are  subject  to  financial  limitations 
of  such  a  sort  that  those  who  have  charge  of  them  find 
it  impossible  to  adopt  some  expedients  which  have  proved 
useful  elsewhere.  Investors  have  formed  certain  habits, 
which,  however,  irrational,  cannot  be  instantly  changed 
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by  reformers,  but  are  at  best  subject  only  to  gradual 
modification. 

In  the  third  place,  little  is  gained  by  suggesting  a 
complex  and  complicated  scheme  of  reform,  since  such  a 
plan  involves  too  great  a  risk  of  total  failure.  The  only 
direction  in  which  improvement  can  be  expected  is 
through  simple  modifications  which  can  be  made  with 
comparative  ease,  and  modifications  so  little  dependent 
upon  one  another  that  some  may  be  abandoned,  if  found 
impracticable,  without  the  necessity  of  abandoning  all. 
In  formulating  a  new  plan,  organic  connection  between 
all  the  parts  is  very  desirable,  but  the  case  is  very  differ¬ 
ent  with  proposals  for  modifying  an  old  structure.  Plans 
most  likely  to  prove  practicable  must  depend  largely  on 
fostering  and  stimulating  desirable  tendencies  which 
have  already  begun  to  manifest  themselves,  and  check¬ 
ing  or  diverting  tendencies  which  plainly  aggravate  the 
difficulty.  Discovery  must  play  a  much  more  important 
part  than  invention. 

To  begin  with,  the  evils  of  receiverships  may  best 
be  avoided  by  removing  the  causes  of  receiverships. 
In  so  far  as  railroads  are  hampered  by  legal  restrictions 
to  prevent  consolidation,  they  should  be  relieved  by  the 
repeal  of  such  laws.  More  effective  means  must  be 
found  to  prevent  destructive  rate  wars ;  and  to  this  end 
the  Interstate  Commerce  Commission  might  well  be 
empowered  to  prescribe  minimum  rates  between  com¬ 
petitive  points.  If  the  intention  of  the  law  to  authorize 
the  Commission  to  limit  maximum  rates  could  be  made 
clear  beyond  question,  the  chief  objection  to  legalized 
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pooling  would  disappear.  Legal  suppression  of  “  ticket¬ 
scalping”  would  be  a  distinct  advantage  if  the  law  could 
prevent  railroad  companies  themselves  from  supplying 
scalpers  with  quantities  of  tickets  at  “  cut”  rates. 

The  public  policy  which  has  encouraged  the  building 
of  needless  railroads,  and  so  dividing  up  the  traffic  as  to 
make  it  unprofitable  even  at  high  rates,  may  well  be  re¬ 
versed.  Instead  of  donating  land-grants,  right  of  way, 
depot-grounds  and  bonds  to  companies  proposing  to 
build  new  railroads,  most  of  the  States  might  better  re¬ 
fuse  them  charters  altogether,  unless  it  can  be  clearly 
shown  that  the  new  railroad  has,  a  reasonable  prospect 
of  developing  enough  new  business  to  make  it  profitable. 

But  after  all  has  been  done  the  fact  still  remains  that 
much  of  the  cause  of  receiverships  lies  in  the  past  and 
cannot  now  be  undone.  When  the  building  of  a  fac¬ 
tory  proves  a  mistaken  venture,  the  factory  is  transformed 
into  something  else  or  allowed  to  fall  into  decay,  but  a 
railroad  once  built  and  equipped  can  almost  always  be 
made  to  earn  something,  and  consequently  few  railroads 
are  ever  abandoned ;  the  most  luckless  ventures  still  re¬ 
main  to  complicate  the  problem.  The  excessive  build¬ 
ing  of  railroads  has  permanently  lessened  the  earning 
capacity  of  railroads  generally.  Foreclosure  and  re¬ 
organization  are  often  only  the  necessary  recognition  of 
this  unpleasant  fact. 

So  after  every  means  has  been  taken  to  reduce  to  a 
minimum  the  occasions  for  receiverships,  there  will  still 
remain  the  necessity  for  a  somewhat  frequent  resort  to 
this  procedure.  It  is  important,  therefore,  that  a  pro- 
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ceeding  to  which  such  frequent  recourse  must  be  made, 
be  adapted  as  perfectly  as  possible  to  the  ends  which  it 
is  intended  to  subserve. 

One  of  the  most  urgent  needs  is  for  the  codification  of 
the  law  of  receiverships  as  applied  to  railroad  corpora¬ 
tions.  This  could  be  accomplished  with  comparative 
ease  at  least  wuth  the  federal  law,  and  it  is  the  federal 
law  which  is  of  most  consequence  in  this  matter.'  A 
few  years  ago  a  codification  would  have  been  premature. 
It  might  have  prevented  some  abuses,  but  the  system 
would  have  lacked  flexibility,  and  thus  have  given  rise 
to  other  evils  quite  as  deplorable.  While  the  idea  of 
the  receivership  as  applied  to  the  modern  railroad  was 
in  the  earlier  stages  of  its  development,  it  was  well  to 
allow  the  utmost  latitude  to  the  courts,  in  order  that  the 
law  might  come  to  be  the  outgrowth  of  practical  experi¬ 
ence  rather  than  a  creation  on  a  theoretical  basis.  But 
the  last  half  century  has  seen  the  growth  of  a  mass  of 
decisions  covering  pretty  fully  the  chief  points  which 
have  risen  and  are  likely  to  arise  in  the  handling  of  re¬ 
ceiverships.  Doubtless  some  wholly  new  questions  will 
arise  in  the  future,  but  they  will  be  apt  to  be  connected 
with  new  phases  of  railroad  development  which  cannot 
be  readily  anticipated,  and  latitude  could  still  be  left  to 
judicial  interpretation  to  meet  such  cases. 

The  decisions  to  which  reference  has  been  made  are 
to  some  extent  conflicting,  since  comparatively  few  have 

*  By  reason  of  the  bondholders,  at  whose  suit  a  receivership  is  com¬ 
monly  instituted,  often  being  citizens  of  other  States  than  the  ones  in 
which  the  railroads  are  incorporated,  the  suits  are  more  apt  to  be 
prosecuted  in  the  federal  than  in  the  State  courts. 
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come  from  the  final  court.  In  some  instances  it  is  of  less 
consequence  which  decision  is  accepted  than  that  there 
be  certainty  and  uniformity.  This  there  cannot  be 
until  the  Supreme  Court  passes  upon  the  points  or  they 
are  fixed  by  statute.  In  other  cases  of  conflict  the  pre¬ 
ferable  one  is  not  difficult  to  select.  Some  of  the  worst 
abuses  of  the  receivership*  have  been  in  direct  violation 
of  the  principles  of  the  common  law,  but  judges  who  are 
so  disposed  can  violate  these  principles  with  impunity 
.so  long  as  they  are  not  restrained  by  statute  or  by 
specific  declarations  of  the  Supreme  Court. 

To  some  extent,  however,  these  decisions  have  dis¬ 
closed  certain  tendencies  which  need  to  be  checked  by 
law,  or  defects  which  ought  to  be  remedied. 

I.  The  law  should  limit  rigidly  the  causes  for  which 
a  receiver  may  be  appointed,  and  should  require  the 
applicant  to  show  conclusively  that  causes  exist.  A  re¬ 
ceiver  should  be  appointed  only  upon  reasonable  proof 
that  such  action  is  the  only  practicable  way  to  prevent 
definite  injury  to  the  interests  of  the  petitioner;  and  it 
should  be  demonstrated  that  this  injury  is  clearly  in  the 
nature  of  an  injustice,  not,  for  example,  such  injury  as 
might  accrue  to  a  bondholder  by  reason  of  the  execution 
of  a  judgment  legally  obtained.  If  the  appointment  is 
made  immediately,  it  should  be  temporary,  to  last  only 
until  all  interests  involved  have  had  an  opportunity  to 
be  heard.  The  law  should  specify  who  may  petition  for 
a  receiver,  and  should  especially  prevent  the  possibility 

’  Such,  for  example,  as  the  practice  of  appointing  interested  parties 
as  receivers.  See  above,  pages  98-100. 
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of  a  “  friendly  receivership  ”  being  secured  by  the 
officials  to  strengthen  and  perpetuate  their  own  power. 

2.  The  law  should  limit  the  duration  of  the  receiver¬ 
ship,  by  prescribing  conditions  on  the  fulfillment  of 
which  the  receivership  must  be  terminated,  leaving  to 
the  discretion  of  the  court  an  earlier  termination  where 
practicable. 

3.  Suitable  means  should  be  taken  to  secure  the  ap¬ 
pointment  of  a  proper  person  as  receiver.  The  election 
of  a  receiver  by  the  bondholders  has  been  advocated. 
There  are  excellent  reasons  and  weighty  authorities'  in 
favor  of  such  a  plan.  Possible  weaknesses  may  be  in 
the  conceivable  contingency  of  a  failure  of  a  majority 
of  the  creditors  to  agree  on  a  receiver,  and  still  more  in 
the  fact  that  it  seems  hardly  in  accordance  with  the  fun¬ 
damental  idea  of  the  receiver  as  a  disinterested  party 
and  not  a  representative  of  a  single  class  of  interests ; 
for  unlike  an  ordinary  case  of  insolvency,  a  railroad 
case  involves  not  simply  two  classes,  a  debtor  company 
on  one  hand,  and  a  body  of  creditors  on  the  other,  but  a 
complex  of  very  varied  interests  not  by  any  means 
identical.  But  if  the  appointment  is  still  left  to  the 
court,  the  naming  of  an  officer  or  stockholder  of  the 
company  should  be  definitely  forbidden.  The  difficulty 
of  procuring  competent  persons  can  hardly  be  urged  in 
good  faith  against  such  a  prohibition,  especially  while 
the  customary  liberality  in  the  way  of  remuneration  is 
continued. 

*  See  President  Moorfield  Story’s  address  at  the  Convention  of  the 
American  Bar  Association,  Aug.  1896,  36  Railway  Review,  s,<aT. 
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4.  The  powers  and  duties  of  receivers  should  be  de¬ 
fined  as  closely  as  possible.  It  is  probably  necessary  to 
allow  considerable  latitude  to  the  receiver,  but  the  ten¬ 
dency  is  to  allow  him  almost  unrestricted  power.  The 
necessity  for  permitting  a  receiver  to  build  new  railroads, 
if  it  ever  existed,  has  certainly  passed  away.  In  a  few 
cases,  where  the  earning  of  a  valuable  laud-grant 
hinged  on  the  completion  of  a  road  by  a  certain  date, 
it  might  seem  an  unnecessary  hardship  to  require  con¬ 
struction  to  stop  as  soon  as  a  receiver  is  appointed.  But 
with  the  discontinuance  of  land-grants  this  excuse  has 
disappeared. 

Particularly  should  the  power  of  receivers,  under  direc¬ 
tion  of  the  court,  to  issue  receivers’  certificates  which 
constitute  a  first  lien  on  the  railroad,  be  limited  to  such 
emergencies  as  necessitate  their  issue  in  order  to  prevent 
serious  injury  to  the  property.  By  all  means  the  issue 
of  receivers’  certificates  for  building  new  lines  of  rail¬ 
road,  branches  or  extensions,  should  be  forbidden.  If 
funds  for  these  purposes  cannot  be  raised  by  other  means, 
there  is  little  likelihood  that  the  enterprise  ever  will 
prove  productive,  and  neither  the  public  nor  investors 
will  be  benefited  by  increasing  the  mileage  of  unprofit¬ 
able  roads.  Indeed  it  is  a  question  whether  receivers’ 
certificates  should  ever  be  allowed  priority  to  the  claims 
of  any  class  of  creditors  who  do  not  assent  to  their  issue, 
unless  absolutely  necessary  in  order  to  pay  taxes,  or  wages 
or  other  operating  expenses  in  the  narrowest  sense  of  the 
term.  And  issue  of  certificates  for  these  purposes  should 
be  permitted  only  as  a  temporary  expedient.  If,  in  spite 
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of  rigid  economy,  the  operating  expenses  exceed  the  in¬ 
come  for  a  protracted  period,  the  road  must  ultimately 
be  abandoned  anyway,  and  its  operation  may  as  well  be 
suspended  sooner  as  later. 

The  law  should  totally  abolish  certain  privileges  and 
prerogatives  which  have  come  to  attach  to  the  receiver, 
not  from  considerations  of  equity  or  public  policy,  but 
because  of  the  supposed  sacred  ness  of  his  person  as  the 
representative  of  the  court.  Wliile,  to  avoid  needless 
complications,  it  may  be  preferable  for  the  court  which 
appoints  a  receiver,  to  retain  some  control  of  suits 
brought  against  the  receiver,  every  facility  ought  to  be 
offered  to  those  who  have  causes  for  suits,  to  prosecute 
them  as  readily  as  if  they  were  brought  against  private 
individuals  or  corporations.  The  receiver  should  be  just 
as  amenable  to  the  State  law  and  as  much  within  reach 
of  suitable  legal  processes  as  other  persons.  The  notion 
of  a  receiver  as  being  elevated  above  all  law  and  subject 
only  to  the  caprice  of  a  court,  is  intolerable. 

The  law  should  accurately  define  preferential  debts,* 

*  The  reasons  for  giving  certain  obligations  priority  of  claim  over 
the  mortgages,  are  shown  fully  by  Judge  Hanford  of  the  federal  court 
for  the  Oregon  district  in  Farmers’  Loan  &  Trust  Co.  v.  N.  Pac.  R.  Co. 
(71  Fe<i.  Rep.,  245).  He  says  :  “  A  railroad  is  a  public  highway,  de¬ 
signed  for  public  use.  A  corporation  owning  it  enjoys  a  franchise 
which  makes  it  in  a  measure  a  public  servant,  obligated  to  serve  the 
public  by  keeping  the  road  in  operation.  Railroads  cannot  be  oper¬ 
ated  without  incurring  expense  and  liabilities  for  injuries  accidentally 
inflicted.  The  laws  of  the  country  require  that  expenses  in  operating 
railroads,  and  liabilities  arising  from  injuries  committed  in  operation 
thereof  shall  be  paid  ;  and  he  who  lakes  a  mortgage  on  a  railroad  does 
so  with  the  knowledge  that  the  railroad  must  be  operated,  and  that  its 
earnings  must,  so  far  as  necessary,  be  absorbed  in  the  payment  of 
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and  not  permit  the  revenues  of  the  railroad  to  be  diverted 
to  any  other  objects  than  those  specified.  The  law  should 
also  fix  the  time  that  must  elapse  before  claims  accruing 
prior  to  the  receivership  can  be  outlawed,  as  well  as 
claims  against  the  receiver,  and  should  not  permit  a 
court  arbitrarily  to  annul  such  claims  when  only  a  few 
months  old.  It  is  somewhat  singular  that  while  a  “  sov¬ 
ereign  .state  ”  is  forbidden  to  make  any  law  impairing 
the  obligation  of  a  contract,  this  prerogative  should  be 
exercised  freely  by  federal  judges  at  their  unlimited  dis¬ 
cretion  without  any  specific  authority  of  law  whatever. 

5.  The  jurisdiction  of  different  courts  in  receivership 
cases  needs  to  be  established  clearly  by  statute.  The 
infrequency  with  which  the  affairs  of  important  rail¬ 
roads  are  confined  to  a  single  judicial  di.strict,  make  this  a 
matter  of  considerable  importance.  The  need  of  legi.s- 
lative  remedy  was  urged  in  the  annual  report  of  the 
attorney-general  of  the  United  States  for  1895.'  After  a 


operating  expenses,  and  disoh.-irgiiig  tl^e  bnrdens  which  the  law  places 
upon  such  properly.”  See  also  Fosdick  v.  Schall,  99  U.  S  ,  235, 
quoted  above,  p.  127 

'  ‘‘The  Northern  Pacific  litigation  has  called  aiteiitioii  in  a  striking 
way  to  the  necessity  which  has  long  existed  of  legislation  to  regulate 
the  appointiiienl  of  receivers  and  judicial  sales  of  railroads,  parts 
of  whose  lines  are  in  different  circuits.  Public,  as  well  as  pri¬ 
vate,  interests  require  the  preservation  of  the  unity  of  such  lines  in 
their  nianagenient  pending  the  foreclosure,  and  in  their  .sale.  This 
can  now  be  acconiplished  only  by  hartnony  of  action  among  the 
courts  of  the  various  circuits,  but  the  apiiointinent  of  receivers  and 
the  repetition  of  orders  in  each  circuit  cause  a  multiplication  of  trouble 
and  expense  which  can  well  be  avoided.  When,  however,  the  differ¬ 
ent  courts  reluse  to  cooperate,  not  only  are  public  and  private  inter¬ 
ests  in  the  property  imperilled  and  costs  more  greatly  multiplied,  but 
there  is  constant  risk  of  scandal  from  which  the  administration  of  jus- 
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good  deal  of  wrangling  and  expense,  the  question  of 
jurisdiction  is  usually  settled  by  some  sort  of  comity, 
but  an  authoritative  settlement  in  advance  of  the  exact 
relation  of  the  different  courts  to  the  matter,  would  be 
of  great  advantage.’  The  question  involves  no  very 
serious  difficulty.  It  does  not  so  much  matter  what  de¬ 
cision  is  reached,  as  that  a  clear  and  explicit  rule  be 
adopted.  It  is  especially  unfortunate  that  now  there  is 
no  single  court  of  final  appeal  in  cases  of  railroad  receiv¬ 
erships.  “  By  section  6  of  the  act  of  Congress  creating 
the  Circuit  Court  of  Appeals,  approved  March  3,  1891, 
litigants  in  this  class  of  cases  are  deprived  of  the  right 
of  appeal  to  the  Supreme  Court  of  the  United  States, 
since  in  such  cases  the  original  jurisdiction  of  the  cir¬ 
cuit  courts  is  ordinarily  dependent  solely  upon  the  di¬ 
verse  citizenship  of  the  parties,  and  the  judgment  of  the 
Circuit  Court  of  Appeals  is  made  final,  unless  that  court 
shall  see  fit  to  certify  to  the  Supreme  Court  questions  of 
law  upon  which  it  desires  the  instruction  of  that  court. 
As  the  result  of  this  unfortunate  legislation,  nine  differ¬ 
ent  courts  of  appeal  now  exist  which  are  thus,  in  effect, 
made  courts  of  last  resort  in  the  most  important  litiga- 

tice  should  he  kept  free.  There  seems  to  he  a  general  demand  for 
relief.  It  can  readily  be  afforded  by  providing  that  suits  to  foreclose 
mortgages  or  appoint  receivers  of  such  railroads  shall  be  brought  in 
the  circuit  where  the  principal  operating  offices  are,  or  in  the  circuit 
in  which  the  chief  terminals  are  situated,  or  in  that  containing  the 
greatest  length  of  track,  or  full  jurisdiction  might  be  given  to  the 
court  in  which  suit  is  first  brought.”  At  the  beginning  of  the  receiver¬ 
ship  the  Northern  Pacific  Railroad  operated  lines  in  the  territory  of 
eight  federal  judicial  districts  in  three  different  circuits,  besides  hold¬ 
ing  property  in  a  district  of  still  another  circuit. 

*  See  also  the  suggestion  made  below,  page  154. 
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tions  which  come  before  the  federal  courts.  Uncer¬ 
tainty  and  want  of  harmony  in  the  decisions  of  these 
courts  must  necessarily  result  from  this  system.”’ 

So  far  these  suggestions  do  not  introduce  any  innova¬ 
tions.  They  are,  in  fact,  quite  in  harmony  with  the 
best  practice  of  the  courts  at  present.  It  is  proposed 
not  so  much  to  change  the  nature  of  the  procedure  as 
to  bring  the  practice  of  all  up  to  the  standard  set  by 
the  best.  They  differ  from  some  suggestions  made  by 
eminent  lawyers  and  railroad  managers  not  so  much  in 
their  matter  as  in  the  proposal  to  bring  the  courts  up  to 
this  standard  by  legal  compulsion  rather  than  to  be 
content  with  simple  exhortation.  Efforts  have  been  in¬ 
deed  made  to  accomplish  some  of  these  changes  by 
legislation,^  though  they  have  aimed  rather  to  cure  cer- 

*  High,  Treatise  on  the  Law  of  Receivers,  3d  edition,  (Cliicago, 
1894),  Preface. 

’The  House  of  Representatives,  July  20,  1894,  passed  a  bill  (H.  R. 
6284,  53d  Cong  ,  2d  Session)  to  prevent  interference  in  the  collection 
of  State,  county  and  municipal  taxes  assessed  against  corporations  in 
the  hands  of  receivers,  hut  it  failed  of  consideration  in  the  Senate.  In 
the  54th  Congress,  bills  were  introduced  in  the  House  and  referred  to 
the  Judiciary  Committee,  to  define  the  liabilities  of  receivers  or  man¬ 
agers  of  railroads  or  other  property  appointeil  by  the  United  States 
conns,  to  prescribe  where  and  how  they  can  be  sued  and  served,  etc., 
(H.  R.  1966) ;  relating  to  the  appointment  of  receivers  for  and  the  re¬ 
organization  of  insolvent  railroad  corporations  (H.  R.  8895) ;  also  one 
(H.  R.  4)  which  was  referred  to  the  Committee  on  Commerce,  making 
ineligible  for  appointment  as  assignee  or  receiver,  officers,  etc  ,  of  cor¬ 
porations  engaged  in  interstate  commerce.  None  of  these  were  re¬ 
ported.  On  March  24.  1896,  the  House  passed  a  bill  (H.  R.  325) 
providing  that  United  States  railroad  corporations  shall,  for  purposes 
of  jurisdiction,  be  deemed  citizens  of  the  respective  States  into  which 
their  lines  of  railw.iy  may  extend.  The  bill  died  in  the  Senate  Judi¬ 
ciary  Committee.  Bills  were  introduced  in  the  Senate  and  referred  to 
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tain  defects  by  piecemeal,  than  to  bring  the  whole  sys¬ 
tem  of  receiverships  into  harmony  with  modern  re¬ 
quirements. 

This  suggestion  for  a  codification  of  the  law,  if 
adopted,  would  tend  materially  to  reduce  the  number  of 
receiverships.  A  limiting  of  the  number  of  causes  for 
which  receivers  could  be  appointed  would  lead  to  the 
denial  of  a  larger  proportion  of  the  petitions  for  re¬ 
ceiverships.  A  prompter  closing  up  of  receiverships 
would  leave  a  smaller  number  in  effect  at  any  time.  If 
interested  parties  could  not  be  appointed  as  receivers, 
the  instigating  motive  which  prompts  too  many  applica¬ 
tions  for  receiverships  would  be  entirely  removed  ;  and 
a  closer  limitation  of  the  powers  of  the  receiver  would 
operate  to  some  extent  in  the  same  way.  For  while 
other  causes  have  contributed  powerfully  to  increase  the 
number  of  receiverships  in  recent  years,  there  can  be 
no  doubt  that  the  loose  practice  of  the  courts  has  led  to 
much  greater  readiness  to  apply  for  a  receivership,  at 
the  same  time  that  an  undue  share  of  the  petitions  were 
granted. 

the  JuiUciary  Committee  to  declare  jurisdiction  of  Untied  States  courts 
in  suits  for  foreclosure  of  railroad  mortgages  or  enforcing  any  lien 
agaittst,  running  through  two  or  more  districts  or  circuits  (S.  1255); 
and  one  (S.  331)  providing  that  no  person  shall  be  eligible  as  assignee 
or  receiver  of  a  bankrupt  corporation  engaged  in  interstate  commerce 
who  shall  have  been  a  director,  officer  or  employee  of  such  corporation 
at  any  time  during  the  three  years  next  preceding  such  bankruptcy. 
The  former  was  not  reported  at  all  and  the  latter  was  reported  ad¬ 
versely.  Two  of  the  House  bills  mentioned  above  (H.  R.  1966  and 
8895)  have  been  reintroduced  in  the  55th  Congress  and  referred  to  the 
House  Judiciary  Committee  (as  H.  R.  1584  and  63  respectively),  which 
also  has  charge  of  another  (H.  R.  436),  to  amend  the  judiciary  act  of 
August  13,  i888. 
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And  while  nevertheless  receiverships  will  doubtless 
continue  to  be  numerous  for  some  years  to  come,  a  codi¬ 
fication  of  the  law  along  the  lines  suggested,  would  go 
a  great  ways  toward  eliminating  at  least  the  more  obvi¬ 
ous  of  the  evils  of  such  receiverships  as  should  still  be 
necessary. 

There  is  still  one  other  direction  in  which  it  is  worth 
considering  whether  an  important  reform  might  not  be 
accomplished.  One  naturally  hesitates  to  suggest  what 
may  at  first  thought  seem  to  complicate  still  further  the 
machinery  of  the  judiciary.  It  occasionally  happens, 
however,  that  when  new  functions  are  necessary,  it  may 
really  simplify  matters  for  a  new  organ  to  be  developed. 
Whatever  objections  may  be  discovered,  there  are  strong 
considerations  to  be  found  in  favor  of  the  establishment 
of  a  federal  bureau  or  commission  charged  with  judicial 
powers,  to  have  exclusive  charge  of  such  railroad  re¬ 
ceiverships  as  might  be  brought  under  federal  jurisdic¬ 
tion.  On  the  side  of  the  interest  of  the  railroad  proper¬ 
ties,  several  things  may  be  said  in  favor  of  a  complete 
separation  of  these  cases  from  the  circuit  courts.* 

*  Since  these  paragraphs  were  written  the  following  editorial  has 
been  noticed  in  the  American  Law  Review  for  April-May  1896 ; 
“  The  manner  of  dealing  with  insolvent  railways  is  a  very  large  ques¬ 
tion,  manifestly  too  large  for  State  action,  except  in  the  case  of  rail¬ 
ways  which  lie  wholly  within  the  limits  of  a  single  State.  We  have 
half  a  notion  that  the  best  way  to  deal  with  it  would  be  for  Congress 
to  clothe  the  Interstate  Commerce  Commission  with  judicial  powers, 
constituting  it  a  sort  of  railway  court  of  bankruptcy,  inuler  such  safe¬ 
guards  as  should  maintain,  on  the  one  hand,  the  right  of  the  public  to 
have  the  insolvent  interstate  railroad  safely  operated,  and  such  as 
should,  on  the  other  hand,  conserve,  as  far  as  possible,  the  rights  of 
creditors  according  to  their  respective  priorities.”  30  American  Law 
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1.  All  conflicts  of  jurisdiction  in  receivership  cases 
between  different  federal  courts  would  be  at  once  obvi¬ 
ated  by  taking  all  such  business  out  of  their  hands ; 
while  there  would  never  be  the  slightest  occasion  for 
dividing  up  a  single  railroad  system  into  several  receiv¬ 
erships,  because  of  its  lines  happening  to  lie  in  different 
States. 

2.  A  body  devoted  exclusively  to  the  consideration  of 
railroad  receiverships,  could  handle  the  business  much 
more  expeditiously  than  a  court  which  is  obliged  to 
carry  on  its  docket  every  sort  of  case  in  civil  and  crim¬ 
inal  law  and  equity. 

3.  A  very  large  share  of  the  work  of  a  court  in  the 
matter  of  railroad  receiverships  is  not  judicial  but  ad¬ 
ministrative  in  its  character.  The  formation  of  a  separ¬ 
ate  court  or  commission  would  make  it  feasible  to  put  it 
in  the  hands  of  men  chosen  for  their  peculiar  fitness  for 
this  special  work  in  a  way  which  is  hardly  possible  for 
the  judges  of  the  courts  in  general.  The  experience 
which  could  be  gained  in  such  a  position,  too,  would 
soon  develop  capacity  for  dealing  with  this  kind  of  busi¬ 
ness  which  could  not  be  expected  of  the  judges  of  the 
circuit  courts. 

4.  While  comparatively  of  less  consequence  it  may  be 
worth  mentioning  that  much  could  be  gained  in  the  way 
of  harmonious  cooperation  in  management  if  all  the  rail¬ 
road  receiverships  of  the  country  were  under  the  direc¬ 
tion  of  a  single  court.  In  times  when  a  large  percent- 

Review,  260.  The  suggestion  in  the  text  would  obviate  the  objection 
which  would  naturally  occur  to  one  against  adding  so  materially  to 
the  work  of  a  commission  whose  docket  is  already  overcrowded. 
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age  of  our  railroad  system  is  in  receiverships,  this  con-  I 

sideration  might  be  of  some  importance,  ”1 

5,  The  concentration  of  this  business  would  bring  it 

much  more  clearly  before  the  public,  and  for  this  reason  j 

alone  would  have  a  powerful  tendency  to  rid  it  of  many  • 

of  the  corrupt  or  at  least  questionable  practices  which  j 

have  too  often  characterized  receiverships.  Many  among  j 

the  numerous  judges  scattered  over  the  country  may  I 

safely  risk  incurring  the  odium  attaching  to  favoritism 
in  the  appointment  of  receivers  and  a  mild  degree  of 
corruption  in  the  operation  of  the  property,  especially 
when  only  a  very  small  fraction  of  the  public  is  suffi¬ 
ciently  informed  to  be  able  to  fix  the  responsibility  on 
any  individual  judge.  But  no  bench  could  withstand 
the  concentrated  force  of  public  opinion  which  would 
be  directed  in  criticism  against  it  in  the  event  of  such 
practices  being  continued,  if  this  court  was  generally 
known  to  have  practically  all  the  receivership  business 
of  the  country  in  its  hands. 

6.  Together  with  its  effect  in  compelling  a  higher 
standard  of  appointments,  the  concentration  of  the  work 
of  receiverships  would  bring  within  reach  of  such  a  court 
a  greater  range  of  choice  of  available  men  for  receivers 
than  is  accessible  to  the  judge  of  a  single  sectional  court, 
who  has  only  now  and  then  an  occasion  to  appoint  a  re¬ 
ceiver.  When  a  court  having  all  the  railroad  receiver¬ 
ship  business  in  its  hands  had  found  a  man  efficient  as  a 
receiver,  there  is  no  reason  why  he  should  not,  after  com¬ 
pleting  his  work,  be  appointed  to  the  next  important 
receivership  established  by  the  court.  In  a  short  time 
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an  exceptionally  skilled  body  of  men  would  be  at  hand, 
the  new  ones  being  first  put  in  charge  of  only  the  least 
important  roads,  and  when  a  receivership  became  neces¬ 
sary  for  a  great  system,  only  men  of  great  experience  as 
receivers  and  who  had  proved  their  efficiency  and  integ¬ 
rity  by  years  of  successful  service  need  be  considered  as 
possible  candidates  for  appointment.  It  is  too  palpable 
to  require  any  demonstration  that  such  an  arrangement 
would  greatly  increase  the  percentage  of  receiverships 
which  would  reach  a  close  satisfactory  both  to  the  par¬ 
ties  directly  concerned  and  to  the  public  as  well. 

Such  a  court  ought  not  to  be  established  to  meet  a 
temporary  emergency.  For  reasons  already  pointed  out, 
however,  there  is  no  room  to  doubt  that  its  docket  would 
be  well  filled  for  some  years  to  come.  The  legal  details 
of  the  plan  could  be  carried  out  without  any  severe  strain 
on  the  legal  talents  of  the  law-making  power.  If  it 
were  desirable  to  reduce  the  judicial  powers  of  the  court 
to  a  minimum,  so  as  to  restrict  its  work  to  administra¬ 
tion  as  far  as  possible,  it  could  be  so  arranged  that  a  re¬ 
ceiver  could  be  sued  in  any  court  in  which  the  railroad 
company  itself  could  be  sued,  or  if  this  were  deemed  im¬ 
practicable,  arrangements  could  be  made  for  periodical 
sittings  of  the  court  in  different  parts  of  the  country 
where  it  would  be  accessible  to  suitors.  The  court  could 
be  brought  into  harmony  with  the  judicial  system  of  the 
country  by  providing  for  appeals  on  points  of  law  to  the 
Supreme  Court  of  the  United  States. 

A  withdrawal  o*  the  business  of  railroad  receiverships 
from  the  ordinary  courts  and  a  concentration  of  them  in 
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a  bureau  arranged  purposely  to  meet  the  peculiar  needs 
of  business  of  this  sort,  would  make  it  possible  for  receiv¬ 
erships  to  be  managed  in  a  much  better  way  than  can 
be  done  under  present  arrangements.  At  the  same  time 
it  would  be  a  great  relief  to  the  courts,  for  they  are  be¬ 
ing  crowded  with  the  growing  volume  of  receivership 
cases,  which  require  a  share  of  the  courts’  attention  quite 
out  of  proportion  to  the  importance  of  the  business,  im¬ 
portant  as  it  is ;  and  their  withdrawal  would  also  take 
from  the  courts  a  patronage  which  has  in  some  cases 
proved  likely  to  become  a  serious  menace  to  their  in¬ 
tegrity. 
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ON  THE  SOURCES  OF  INFORMATION. 

The  Railway  Age  (Chicago)  publishes  annually,  since  1884,  lists  of 
railroads  for  which  receivers  were  appointed  the  preceding  year. 
Similar  lists  were  also  published  for  the  years  1876-9.  These  lists 
have  been  reprinted  in  other  periodicals.  They  give  the  mileage  of 
each  road  named,  and  the  amount  of  its  capital  stock  and  funded 
debt.  The  figures  are  subject  to  more  or  less  correction,  especially  as 
regards  mileage.  (See  also  above,  note  2,  page  67).  The  lists  are  not 
quite  complete,  and  include  some  roads  which  should  be  omitted. 
The  summaries  reprinted  year  after  year  do  not  seem  to  have  been 
corrected.  The  Railway  Age  of  15  Dec.  1893,  gives  a  nearly  com¬ 
plete  list  of  the  railroads  which  were  in  the  hands  of  receivers  at  that 
date. 

Poor’s  Manual  of  Railroads  for  1884  gives  (page  1009)  a  list  of  rail¬ 
roads  placed  in  the  hands  of  receivers  during  the  first  six  months  of 
1884,  and  the  names  of  the  receivers. 

Poor’s  Manual  of  Railroads  for  1886  gives  a  list  of  roads  for  which 
receivers  were  appointed  in  1885,  with,  in  some  instances,  the  exact 
date  of  the  appointment,  the  number  of  miles  owned,  and  the  amount 
of  stock,  bonds  and  debt.  An  accident  to  the  printer’s  form,  however, 
pushed  the  dates  just  far  enough  out  of  line  to  destroy  their  value. 
In  some  other  respects  the  list  is  not  entirely  correct. 

Poor’s  Directory  of  Railway  Officials,  published  separately  from  the 
Manual,  beginning  with  1886,  gives,  in  the  case  of  railroads  in  the 
hands  of  receivers,  the  name  and  address  of  the  receiver.  The  same 
is  true  of  Ashcroft’s  Railway  Directory  for  1862  (New  York,  1862), 
though  “owing  to  the  unhappy  state  of  the  country”  the  directory 
is  not  altogether  complete. 

The  Interstate  Commerce  Commission’s  Seventh,  Eighth  and  Ninth 
Annual  Reports  of  the  Statistician  contain  nearly  complete  lists  of  rail¬ 
roads  which  were  in  the  hands  of  receivers  at  the  dates  of  the  reports, 
June  30,  1894,  1895  and  1896.  The  lists  give  the  exact  official  title  of 
each  road,  and  also,  in  the  case  of  subsidiary  roads,  of  the  controlling 
company,  the  number  of  miles  owned,  the  number  of  miles  operated, 
and  the  date  of  the  appointment  of  the  receiver.  Unfortunately, 
however,  the  date  does  not  necessarily  show  when  the  receivership 
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began,  but  only  when  the  individual  in  charge  received  his  appoint¬ 
ment, — a  matter  of  trilling  concern  to  the  public.  The  financial 
statistics  are,  of  course,  given  with  those  of  the  other  railroads  in  the 
body  of  the  report. 

Previous  statistical  reports  of  the  commission  have  given  no  particu¬ 
lar  notice  to  receiverships,  except  that,  in  the  column  of  “Remarks” 
in  the  classification  of  railways  and  mileage,  the  name  of  the  receiver 
and,  since  1889,  the  date  of  his  appointment  have  occasionally  ap¬ 
peared  in  connection  with  the  name  of  a  road  which  was  in  a  receiver¬ 
ship  at  the  date  of  the  report.  Nothing  like  a  complete  list  could  be 
compiled  from  this  source,  however. 

The  successive  numbers  of  Poor’s  Manual  of  Railroads  (published 
annually  1868  to  date)  give  more  or  less  information  about  nearly  all 
the  railroads  of  the  United  States,  but  no  systematic  attention  is  paid 
to  receiverships.  If  a  road  has  been  in  the  hands  of  a  receiver  during 
the  current  year  the  fact  is  usually  mentioned  in  the  account  given  of 
the  road,  (though  not  always,  especially  in  the  earlier  years,)  and 
generally  the  name  of  the  receiver  appears,  sometimes  the  date  of  his 
appointment.  Misprints,  especially  in  the  matter  of  dates,  are  fre¬ 
quent,  however,  and  sometimes  stand  year  after  year  without  being 
corrected.  The  later  numbers  especially  give  condensed  histories  of 
many  of  the  railroads,  or  cite  references  to  such  histories  in  earlier 
numbers  ;  if  a  road  has  passed  through  a  receivership,  the  fact  is  very 
apt  to  be  uientioned,  sometimes  with  the  occasion  and  the  date  of  its 
beginning  and  the  time  and  terms  of  its  close.  As  a  great  number  of 
receiverships  resulted,  however,  in  the  road  merging  its  identity  in 
another,  and  many  other  roads  which  have  continued  their  independ¬ 
ent  existence  after  the  end  of  the  receivership  have  later  been 
absorbed  into  other  systems,  only  a  comparatively  small  number  can 
be  traced  out  in  this  way. 

Poor’s  History  of  the  Railroads  and  Canals  of  the  United  States  of 
America  (New  York,  1861),  Flint’s  The  Railroads  of  the  United 
States,  their  History  and  Statistics  (Philadelphia,  1868),  and  Vernon’s 
American  Railroad  Manual  (New  York,  1873-4),  give  much  informa¬ 
tion  in  respect  to  such  receiverships  as  had  been  established  at  the 
time  of  their  publication,  but  as  the  facts  are  scattered  throughout  the 
whole  mass  of  information  in  regard  to  all  the  railroads  of  the  country, 
they  are  very  difficult  of  access. 

A  few  monographs  treating  of  single  railroads  throw  a  little  light  on 
the  history  of  a  few  receiverships,  particularly  Adams,  A  Chapter  of 
Erie  (Boston,  1869),  Official  History  of  the  Great  Strike  of  1886  on  the 
Southwestern  Railway  System  (Missouri  Bureau  of  Labor  Statistics, 
1887),  and  Davis,  The  Union  Pacific  Railway  (Chicago,  1894). 
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The  annual  Reports  of  the  Commissioner  of  Railroads  to  the  Secre¬ 
tary  "of  the  Interior  give  facts  in  regard  to  the  receiverships  of  govern, 
ment-aided  Pacific  railroads. 

The  reports  of  the  Slate  railroad  commissions  give  a  huge  mass  of 
information  about  the  railroads  in  the  respective  States,  thnugli  no 
special  attention  is  paid  to  receiverships,  and  many  of  the  reports 
ignore  them  altogether. 

Van  Oss,  American  Railroads  as  Investments  (New  York,  1893),  and 
Leyen,  Die  nordamerikanischen  Eisenbahnen  in  ihren  wirthschaft- 
lichen  und  politischen  Beziehuugeii  (Leipzig,  1885),  are  notable  among 
several  books  which  give  some  intelligent  account  in  regard  to  a  num¬ 
ber  of  railroads,  though  even  incidental  allusions  to  receiverships 
are  few. 

Several  articles  in  current  periodicals  should  be  mentioned,  especially 
H.  C.  Adams,  The  Railway  Situation,  10  Review  of  Reviews,  186 ; 
S.  Sterne,  Railway  Reorganization,  10  Forum,  37,  and  Recent  Rail¬ 
road  Failures  and  Their  Lessons,  17  Forum,  19;  H.  W.  Bartol, 
Danger  of  Receiverships,  32  Popular  Science  Monthly,  236;  H.  Woll- 
man.  The  Bane  of  Friendly  Receiverships,  158  North  American  Re¬ 
view,  250-,  C.  Barrett,  Dangers  of  Receiverships,  \\  Railroad  Gazette, 
386 ;  Gov.  Tillman  (S.  C. ),  Abuse  of  Railroad  Receiverships,  Gover¬ 
nor’s  Message,  33  Railway  Review,  732  ;  Methods  and  Practices  of 
Railroad  Receiverships  (editorial),  33  Railway  Review,  767;  Friendly 
Receiverships  (editorial),  Bradstreet's,  January,  1894.  Most  of  these 
articles,  however,  deal  in  a  general  way  with  the  evils  and  abu.ses  of 
receiverships.  Very  few  of  them  give  specific  facts  with  any  definite¬ 
ness  ;  the  same  is  true  of  Greene,  Corporation  Finance  (New  York, 
1S97),  which  has  a  chapter  on  Corporation  Reorganizations  and 
Receiverships. 

Mainly,  however,  the  history  of  receiverships  must  be  learned  from 
the  reports  of  the  receivers  and  of  the  railroad  corporations,  and  from 
the  news  columns  of  the  press,  particularly  of  railroad  periodicals. 
Especially  valuable  for  this  purpose  are  The  American  Railroad 
Journal  (New  York,  1832  to  date).  The  Railroad  Gazette  (Chicago 
and  New  York,  1864  to  date).  The  Chicago  Railway  Review  (1870  to 
date).  The  Railway  Age  {Qhic&go,  1876  to  date).  The  Engineering 
News  (Chicago,  1874  to  date).  The  Engineering  Magazine  (New 
York,  1891  to  date),  and  the  Travellers'  Official  Railway  Guide 
York,  1868  to  date). 

Some  light  is  thrown  on  the  financial  history  of  railroads  both  in 
and  out  of  receiverships  by  the  reports  published  in  financial  journals, 
particularly  the  Bankers'  Magazine  (Baltimore  and  New  York,  1846 
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to  date),  The  Commercial  and  Financial  Chronicle  (New  York,  1865 
to  date),  The  Financier  (New  York,  1871  to  date),  Bradstreet' s  (New 
York,  1880  to  date).  The  National  Corporalion  Reporter  (Chicago, 
1890  to  date).  The  Bond  Record  (New  York,  1893  to  date),  gives 
much  attention  to  railroad  matters. 

All  the  law  journals  give  some  attention  to  railroad  receiverships, 
but  their  treatment  of  the  subject  is  seldom  of  interest  save  from  the 
purely  legal  standpoint.  Some  striking  exceptions,  however,  are  H. 
C.  Caldwell,  Railroad  Receiverships  in  the  Federal  Courts,  30  Ameri¬ 
can  Law  Review,  161 ;  S.  D.  Thompson,  Court  Management  of  Rail¬ 
roads,  27  American  Law  Review,  481,  and  Foreign  Receivers  and 
Judicial  Assignees,  6  Green  Bag,  120;  Memorial  of  the  General  As¬ 
sembly  of  South  Carolina  to  Congress,  28  American  Law  Review, 
161 ;  G.  W.  McCrary,  Liabilities  Incurred  by  Receivers  of  Railroads, 
17  American  Law  Review,  841. 

The  legal  technicalities  of  receiverships  are  exhaustively  treated  by 
C.  F.  Beach,  Commentaries  on  the  Lawof  Receivers  with  Particular 
Reference  to  the  Application  of  that  Law  to  Railway  Corporations 
(2nd  edition,  revised  by  William  A.  Alderson,  New  York,  1897);  J.  L. 
High,  A  Treatise  on  the  Law  of  Receivers  (3rd  edition,  Chicago,  1894); 
F.  S.  Wait,  Treatise  on  Insolvent  Corporations,  the  Rights,  Powers 
and  Duties  of  Receivers  Thereof  (New  York,  1888);  Gluck  &  Becker, 
The  Law  of  Receivers  of  Corporations  (New  York,  1891) ;  also  in  the 
articles  “Receivers”  by  Nathan  Newmark  and  Albert  Weimer,  and 
“  Receivers  ( Railroads)  ”  by  Thomas  P.  Howell  and  Henry  F.  Stitzell, 
in  the  American  and  English  Encyclopedia  of  Law  (Northport,  1892). 

The  decisions  of  the  courts  in  regard  to  receiverships  are  found  in 
the  various  court  reports,  which,  as  well  as  the  briefs  of  the  attorneys, 
often  contain  much  information  in  regard  to  specific  receiverships. 
Such  statutes  as  exist  are,  of  course,  in  the  Revised  Statutes  or  the 
Statutes-at-Large  of  the  United  States,  and  the  similar  publications  of 
the  several  States  and  territories. 


